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1 People v. Concord Fabrics, Inc. 371 N.Y.S.2d 550, 83 Misc.2d 120 (N.Y. Sup.),
aff’d 50 A.D.2d 787, 377 N.Y.S.2d 84 (1975).

2 See Virginia Bankshares, Inc. v. Sandberg, 501 U.S. 1083, 111 S.Ct. 2749, 115
L.Ed.2d 929 (1991), discussed at § 11.03 infra.

§ 1.02 Definition of a “True” Going Private Transaction

A “true” going private transaction, and the one for which the term is
used in this text, is one by which an individual or a group of individ-
uals controlling a public corporation by virtue of an impregnable stock
position, as in Concord Fabrics,1 undertakes a corporate transaction in
order to acquire, either immediately or on a deferred basis, the entire
equity interest in the corporation. Although there is an important dis-
tinction from the perspective of liability under the federal securities
laws,2 the situations where a controlling shareholder has a majority
interest and one where the controlling shareholder has an impregnable
although non-majority interest are essentially the same from the point
of view of their other legal constraints, and, accordingly, both are char-
acterized generally for purposes of this discussion as “true” going pri-
vate transactions. The corporate transaction may take any one of sev-
eral forms: a merger, a reverse split or other form of charter
amendment, a sale of assets, or a dissolution. Although the considera-
tion is usually cash, a debenture or redeemable preferred stock may be
involved. In a typical going private transaction, the founder of a com-
pany that had previously gone public elects to reverse his steps and
restore the corporation to the status of sole ownership.
In this text, the term “issuer” denotes the corporation that is the

subject of a going private transaction, and the terms “proponent” and
“proponents” refer to the individual or group of individuals control-
ling the issuer who seek to take it private. “Unaffiliated shareholders”
are the equity-holders of the issuer other than the proponents; they
may be a minority or majority, but they do not have control.
Before proceeding further, it is important that a true going private

transaction be distinguished from other varieties of transactions that
are here termed “squeeze-outs,” “second or third step takeouts,” and
“technical going private” transactions.
This volume takes a broad approach in its discussion of the law

governing going private transactions, and its review of applicable
state and federal law, tax aspects, and disclosure requirements, which
apply to all forms of going private transactions. Accordingly, the
examples of going private proxy statements include, inter alia, proxy
statements for various forms of management buy-outs and other
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leveraged buy-outs. On the other hand, in the discussions of how to
structure and manage a going private transaction, the focus is on the
true going private transaction, on the theory that it is in this area that
the reader may make the best use of some guidance.
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11 Brudney and Chirelstein, N. 9 supra, 87 Yale L.J. at 1366.
12 Id., 87 Yale L.J. at 1367.
13 Greene, N. 3 supra, 28 Stan. L. Rev. at 512.
14 Borden, N. 7 supra, 49 N.Y.U.L. Rev. at 1006-1011.

“From the corporate standpoint, the principal reason for going private is the fun-
damental incompatibility in many enterprises between prudent management and the
constraints imposed by public ownership. Prudence requires conservation of
resources, resistance to risks, readiness to retrench and conservative accounting
resulting in lower income taxes. Being public, on the other hand, for the class of
enterprises with which we are concerned, imposes enormous pressures, at least in
periods of normal securities markets, to produce increased earnings for each year,
and, indeed, for each comparable quarter. These pressures are, in normal markets,

benefits so questionable, as to justify outright prohibition. According
to Brudney and Chirelstein, the only arguments that have been offered
in favor of these transactions relate to the saving of “legal and
accounting costs of complying with SEC and stock exchange disclo-
sure requirements, as well as the expense of carrying on stockholder
relations in one form or another.”11 In their view, these savings are
“too small” to justify the transaction and indeed, to them, the trans-
action could not be justified unless it could be shown “that public
stock ownership is actually inconsistent with the company’s continued
viability, not merely that public ownership entails a cost that can be
avoided by eliminating the public’s interest,”12 which they contend
has never been and never could be demonstrated. They conclude that
implementing a fairness standard in the context of these transactions
would be of insurmountable difficulty, and accordingly, they would
condemn these transactions outright. Greene refers to true going pri-
vate transactions as Type III transactions and says that they

“. . . should be prohibited. Neither a change in control nor a com-
bination of enterprises with the potential to produce business effi-
ciencies is involved, and corporate flexibility would not seem to
require that controlling stockholders be permitted to eject minority
stockholders at will while continuing in the business.”13

This author’s view has been different. Although safeguards, which
are discussed extensively in this volume, are desirable, it seems that
there are considerable social advantages in eliminating from the pub-
lic rolls a host of companies which probably never should have gone
public in the first place and whose continued public existence does
not serve any of the original purposes of meeting capital require-
ments, providing employee incentives, or permitting acquisitions
which motivated their going public transaction in the first place.14
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as impossible to resist as they are to satisfy. The unfortunate consequences all too
often are free-wheeling accounting, sometimes resulting in the payment of higher
income taxes, hasty introduction of new products, ill-conceived entry into new
markets, impulsive acquisitions of other businesses, retention of unsatisfactory cus-
tomers in lieu of reorganizing bad receivables, deterioration of research, products
and services, and a host of other imprudent actions, all for the purpose of maxi-
mizing short-term profitability and all inconsistent with the basic long-term welfare
of the enterprise. As one executive has put it, being public may be a ‘bummer.’
“Moreover, being public involves substantial expenditures for auditing and legal

fees, shareholder relations, annual meetings, transfer agents, stock certificates, and
the like, aggregating perhaps $75,000 to $200,000 annually for an average public
company of Amex size, and considerably more if special problems should arise. An
additional and probably more significant cost is the diversion of management time
and attention from the business affairs of the enterprise to unproductive concerns
such as shareholder relations, auditing and legal matters. . . .

* * *
“A second reason why a corporation might justifiably want to go private

resides in the continuous obligation of public corporations to comply with the dis-
closure requirements of the Exchange Act. This means, in part, the necessity of
filing a continuous stream of periodic reports. More importantly, however, both
corporate management and prudent counsel must construe their duty to the trad-
ing markets, that is, their duty to disclose under Section 10(b) and Rule 10b-5, as
superior to their duty to the corporation and its community of associated man-
agers, shareholders, creditors and employees, that is, their duty not to disclose.”
15 Greene, N. 3 supra, 28 Stan. L. Rev. at 513.

“Type III freeze-out mergers also occur in the context of a dispute within a
close corporation. Again, there is no justification for allowing a freezeout merger
to settle differences between the controlling and minority stockholders. Modern

Perhaps the most convincing evidence of the correctness of this
view over the years has been the fact that no persistently pursued
going private transaction has been ultimately enjoined, for the simple
reason that it has never been really to the interest of any plaintiff to
have it enjoined. The ultimate question has always been whether the
price has been adequate.
When it comes to close corporations there has again been a schism

among commentators. This author’s view has been that in circum-
stances where one faction dominates the other to the extent that it can
force the other faction out, such faction does not need the approval of
the other faction to conduct the business and, accordingly, should
have no right to squeeze-out the other. After all, one is dealing in a
close corporation with investors who likely purchased for investment
with a view to long term appreciation and to realization, either in the
form of a sale of the business or dividends. That expectation should
not be cut short at the will of a majority when there is no public pol-
icy whatsoever to be served. Greene refers to these also as a variety
of Type III mergers and takes the same view.15 Suprisingly, Brudney








