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§ 1.01 Subject Matter

The subject of this book is how to go private. Its emphasis is on
the legal and practical considerations pertinent to a going private
transaction. The policy considerations discussed in this chapter are
intended as background for a better understanding of the problems
encountered in a going private transaction.

The choice of title should not be understood to imply that going
private is simply a matter of technique, and that every enterprise can
go private if it follows a few simple guidelines. Although a great
many companies have gone private," and many more appear qualified
to, and may in the future do so, every going private transaction must

! A review of Securities and Exchange Commission records reveals that in the last
two years 1,700 Schedule 13E-3s were filed.
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reckon with a host of legal, business and other problems among
which, on analysis, may lurk an insurmountable obstacle to the suc-
cessful completion of the program.
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§ 1.02 Definition of a ‘“True” Going Private Transaction

A “true” going private transaction, and the one for which the term is
used in this text, is one by which an individual or a group of individ-
uals controlling a public corporation by virtue of an impregnable stock
position, as in Concord Fabrics,' undertakes a corporate transaction in
order to acquire, either immediately or on a deferred basis, the entire
equity interest in the corporation. Although there is an important dis-
tinction from the perspective of liability under the federal securities
laws,? the situations where a controlling shareholder has a majority
interest and one where the controlling shareholder has an impregnable
although non-majority interest are essentially the same from the point
of view of their other legal constraints, and, accordingly, both are char-
acterized generally for purposes of this discussion as “true” going pri-
vate transactions. The corporate transaction may take any one of sev-
eral forms: a merger, a reverse split or other form of charter
amendment, a sale of assets, or a dissolution. Although the considera-
tion is usually cash, a debenture or redeemable preferred stock may be
involved. In a typical going private transaction, the founder of a com-
pany that had previously gone public elects to reverse his steps and
restore the corporation to the status of sole ownership.

In this text, the term “issuer” denotes the corporation that is the
subject of a going private transaction, and the terms “proponent” and
“proponents” refer to the individual or group of individuals control-
ling the issuer who seek to take it private. “Unaffiliated shareholders”
are the equity-holders of the issuer other than the proponents; they
may be a minority or majority, but they do not have control.

Before proceeding further, it is important that a true going private
transaction be distinguished from other varieties of transactions that
are here termed “squeeze-outs,” “second or third step takeouts,” and
“technical going private” transactions.

This volume takes a broad approach in its discussion of the law
governing going private transactions, and its review of applicable
state and federal law, tax aspects, and disclosure requirements, which
apply to all forms of going private transactions. Accordingly, the
examples of going private proxy statements include, inter alia, proxy
statements for various forms of management buy-outs and other

1 People v. Concord Fabrics, Inc. 371 N.Y.S.2d 550, 83 Misc.2d 120 (N.Y. Sup.),
aff’d 50 A.D.2d 787, 377 N.Y.S.2d 84 (1975).

2 See Virginia Bankshares, Inc. v. Sandberg, 501 U.S. 1083, 111 S.Ct. 2749, 115
L.Ed.2d 929 (1991), discussed at § 11.03 infra.
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leveraged buy-outs. On the other hand, in the discussions of how to
structure and manage a going private transaction, the focus is on the
true going private transaction, on the theory that it is in this area that
the reader may make the best use of some guidance.
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§ 1.03 Squeeze-Outs

A squeeze-out, as the term is used here, is a corporate transaction
identical in form to a going private transaction, except that it occurs
in the context of a “close,” as opposed to a “public,” corporation. For
purposes of this discussion, the important distinction between a close
and a public corporation is not in the number of unaffiliated share-
holders (i.e., shareholders of the issuer who are not proponents), but
in the nature of the interest of the shareholders at the time they first
became such. A public corporation, as that term is used in this text,
is one in which a significant percentage if not virtually all unaffiliat-
ed shareholders made their investment with the expectation of imme-
diate liquidity in a public market, while a close corporation is one in
which the investment was not made with that expectation. A squeeze-
out is a corporate transaction initiated by proponents for the purpose
of acquiring, either immediately or on a deferred basis, the entire
equity interest in such a close corporation.

(Rel. 26)
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§ 1.04 Second and Third Step Take-Outs

Second and third step take-out transactions are identical in form to
true going private transactions. They differ, however, in that they
involve in essence a controlling corporation, as opposed to a control-
ling individual or group of individuals. This corporation is usually,
but not necessarily, itself an operating corporation and not merely a
holding company. A second or third step take-out is a transaction in
which a controlling parent corporation uses a form of corporate trans-
action to eliminate the minority interest in a publicly held subsidiary.

Normally, second and third step take-outs occur in the context of
a overall plan by one publicly held corporation to acquire another
publicly held corporation. A second step take-out occurs when the
acquiring corporation makes a single initial purchase of shares of a
public corporation by means, for example, of a tender offer or block
purchase, and then effects a take-out transaction by means of, for
example, a merger.! A third step take-out is involved when the
process includes an additional step; for example, when the acquiring
corporation first purchases the interest of a dominant shareholder in a
public corporation, then makes a tender offer, and thereafter effects
the take-out transaction.?

As suggested above, both second and third step take-outs are usu-
ally the culmination of a single plan, effected over a relatively short
span of time, by which one corporation acquires another public cor-
poration. For purposes of this discussion, however, the terms second
or third step take-outs are also used to include transactions by which
a parent corporation, which has owned its interest in another corpo-
ration for a considerable period of time, elects to effect a take-out of
the minority interest in a publicly held subsidiary.

For ease of discussion, unless otherwise indicated, both second and

third step take-outs will be referred to generically as “second step
take-outs.”

! It is interesting to note that: “[T]he refusal to commit to a second step merger
for the same consideration offered in the tender offer is not coercive.” Block and
Hoff, “Review of Tender Offers By Controlling Shareholders,” New York Law Jour-
nal, at 13 (June 27, 2002).

2 See Freund & Easton, “The Three-Piece Suitor: An Altemative Approach to
Negotiated Corporate Acquisitions,” 34 Bus. Law. 1679 (1979).
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§ 1.05 Technical Going Private Transactions

A technical going private transaction is a transaction that is tech-
nically within the ambit of Rule 13e-3,! promulgated under the Secu-
rities Exchange Act of 1934 (the “Exchange Act”), but is neither a
true going private nor a second step take-out, in that the entity that is
making the buy is not in any real sense controlled by persons who
control the target entity. As will be explained in more detail,® this
occurs because the Rule applies if persons who are “affiliates™ (as
that term is defined under the Exchange Act) of the target company
are also affiliates of the acquiring company, even though it would be
stretching matters considerably to say that such persons had a con-
trolling voice in the acquiring entity. All management buy-outs
(“MBOs”) and many leveraged buy-outs (“LBOs”)* are technical
going private transactions under this definition. A leveraged buy-out
is any transaction in which the assets of the firm are used to finance
the acquisition. A management buy-out is one in which the manage-
ment of a public company, itself not owning a substantial equity inter-
est, nevertheless acquires the company using the acquired assets as
the borrowing base. Leveraged buy-outs are not going private trans-
actions unless the management has an interest in the buy side of the
transaction, even if it is not a controlling interest, so long as the inter-
est suffices to cause the filing of a Schedule 13E-3.* From the point
of view of this definition, both MBOs and LBOs in which a Sched-
ule 13E-3 is filed are technical going private transactions, although
obviously there is more of a conflict in the MBO situation where the
management is quite clearly opposed to the corporation than the LBO
where an outside sponsor is negotiating with the corporation,
although the management group has a position alongside the outside
sponsor in the transaction.

(Text continued on page 1-7)

! See Chapter 10 infra.

2 See Chapter 10 infra.

3 See § 3.02[5] infra for a further description of these transactions. See also:
Going Private Transactions by Certain Issuers or Their Affiliates, SEC Reg. §
240.13e-3, 3 CCH Fed. Sec. L. Rep. CCH p.23,703A (amended Jan. 20, 1987);
Koenig, “A Brief Roadmap to Going Private,” 2004 Columbia Bus. L. Rev. 505, 508
(2004) (citing this treatise).

4 See Chapter 10 infra.
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§ 1.06 Definition of Neutralized Voting

The term “neutralized voting” is used throughout this text. It means
any technique by which the proponents of a going private transaction
sterilize their own voting power and delegate to a majority or super-
majority in interest of unaffiliated shareholders, voting at a share-
holder meeting called for that purpose, the authority to approve or to
reject the proposed transaction.!

! Various techniques of neutralized voting are discussed in § 8.05 infra. Judicial
responses to neutralized voting are examined in § 4.06[5] infra.

(Rel. 31)
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§ 1.07 The Policy Background

It is obvious that the four categories of transactions that have been
identified —true going private transactions, squeeze-outs, second step
take-outs, and technical going private transactions—present signifi-
cant distinctions from a policy perspective, and one would think that
the courts would have focused on and explored those distinctions. The
fact is to the contrary. The courts have substantially ignored public
policy distinctions among the four categories of transactions, and
have blithely cited cases involving one category of transaction as
precedent in another, without pausing to consider the significant pol-
icy distinctions among them.! One has to look, therefore, to the com-
mentators for policy evaluations. Indeed, this task has been their prin-
cipal critical assignment. While the commentators have recognized
that there are significant policy distinctions among the four categories
of transactions, and have explored them rather thoroughly, they have
differed widely as to their evaluations.?

Comments have centered on two competing considerations or, as it
were, two opposing arguments. On the one hand, there is the con-
tention that the ability of the proponents to influence, if not to con-
trol, the timing and the pricing of the transaction creates such a clear
and present danger of abuse that the transaction should be either
entirely prohibited, or at least subject to more extensive regulation
than would otherwise prevail. On the other hand, it is argued that in
a free society the ability to buy and sell businesses is a basic value
and should not be unduly impinged upon or, as Edward F. Greene has
put it, “[i]n a complex industrial society where combinations of busi-
nesses are common, flexible means of acquisition and transfer must
be available.”

The commentators favor at least some second step take-outs on the
ground that they further the interests of a capitalist society. They dis-
tinguish cases where an acquiring company uses either a two- or

! Exceptions include:

Second Circuit: Merrit v. Libby, McNeil & Libby, 533 F.2d 1310 (2d Cir. 1976).

State Courts:

Delaware: Roland International Corp. v. Najjar, 407 A.2d 1032 (Del. 1979).

New York: Alpert v. 28 Williams St. Corp., 63 N.Y.2d 557, 483 N.Y.S.2d 667, 473
N.E.2d 19 (1984). Bosee v. Babcock International, Inc., New York Law Journal, p. 7
(March 9, 1978), aff’d 65 A.D.2d 727, 400 N.Y.S.2d 1008 (1978).

2 Compare, e.g., Brudney and Chirelstein, Cases and Materials on Corporate
Finance 649 (2d ed. 1979), with Cary and Eisenberg, Cases and Materials on Cor-
porations 1548 n.4 (5th ed. 1980).

3 Greene, “Corporate Freezeout Mergers: A Proposed Analysis,” 28 Stan. L. Rev.
487 (1976). (Footnotes omitted.)
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three-step program to effect an acquisition of a previously unrelated
company, and, on the other hand, transactions where a public parent
moves to eliminate the minority interest in a long-held, publicly
owned subsidiary. The first of these two transactions has seemed to
the commentators, in general, to be just another form of acquisition
transaction, and they have for the most part concluded that no addi-
tional strictures should be placed on them. Brudney and Chirelstein,
who are among the severest critics of true going private transactions,
have taken the position that “mergers representing merely a second
step in the take-over of a target firm by a previously unrelated com-
pany present the least need for protective regulation and can be dealt
with largely through the familiar medium of advance disclosure.”
Similarly, Greene calls these transactions “Type I mergers” and con-
cludes that they “should be permitted and minority stockholders
should be confined to the existing remedy of appraisal.”® The author
of this treatise has taken the same view, saying that “sound public
policy suggests that the corporation be permitted, as at present, to use
the cash take-out to complete its acquisition.”®

When it comes to the other variety of second step take-out, i.e.,
where a public parent moves to eliminate the minority interest in a
long-held public subsidiary, the commentators’ position is different.
One perspective is that full flexibility in these transactions is not nec-
essary to encourage acquisition programs and, accordingly, that a dif-
ferent result should obtain. This has been this author’s view, particu-
larly by virtue of the concern which goes with the elimination for
cash of a minority interest.” True, there is an equal conflict of inter-

4 Brudney and Chirelstein, “A Restatement of Corporate Freezeouts,” 87 Yale L.J.
1354, 1359 (1978). See also: Brudney, “Equal Treatment of Shareholders in Corpo-
rate Distributions and Reorganizations,” 71 Calif. L. Rev. 1072 (1983); Brudney and
Chirelstein, “Fair Shares in Corporate Mergers and Takeovers,” 88 Harv. L. Rev. 297
(1974); and Brudney, “A Note on ‘Going Private,”” 61 Va. L. Rev. 1019 (1975).

5 Greene, N. 3 supra, 28 Stan. L. Rev. at 518.

¢ Borden, “‘Going Private’ Fad: Infatuation Unlikely to Disappear Soon,” 174
New York Law Journal 114, at 39 (Dec. 15, 1975), reprinted in SEC ‘76 (1976). See
Borden, “Going Private—Old Tort, New Tort or No Tort?,” 49 N.Y.U.L. Rev. 987,
1003-1006 (1974).

7 See Borden, “Going Private—Old Tort, New Tort or No Tort?,” 49 N.Y.UL.
Rev. 987 at 1018-1019 and 1040-1041 (1974).

k 3k ok
“The conflict between responsibility to the trading markets and to the corpo-
rate entity and its community of dependent individuals is not a theoretical matter.

The viability of the enterprise itself may be at stake in these situations. The man-
dated disclosure of such straitened circumstances as ‘decreased flow of collections

(Rel. 31)
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est where the minority interest in a publicly held subsidiary is elimi-
nated for equity of the parent, but the fact is that these transactions
do not meet with the same degree of concern as do cash-out transac-
tions. Accordingly, since there does not seem to be any policy justi-
fication for permitting a cash consideration, this author has urged that
a cash consideration should not be available where equity can be
issued for this same purpose.® Brudney and Chirelstein, on the other
hand, take a more favorable view and conclude that “Mergers
between affiliated operating companies, though also susceptible to
abuse, at the same time promise social benefits in varying degree, and
in our opinion are best regulated by rules relating to fairness of
price.”® Greene is somewhere in between; he characterizes these as
“Type II transactions” and would create a new restraint, in the form
of a pre-merger hearing, before permitting them to go forward."®
When it comes to the true going private transaction, the commen-
tators are more divided. Both Brudney and Chirelstein, and Greene,
find the opportunity for abuse so great, and presumably the social

from sales to customers, the availability or lack of availability of credit from sup-
pliers, banks and other financial institutions, and the inability to meet maturing
obligations when they fall due’ may not have a significant market impact if, as is
usually the case, the security is already severly depressed. However, it could well
convert a voyage on rough but navigable economic seas into a Poseidon adven-
ture by its impact on vendors, customers and creditors. Nor is this problem con-
fined to troubled companies or to press releases. It extends to sound companies
and to the disclosures required in proxy statements, 8-K and 10-K reports, and the
like. The oft-discussed instances of the adverse litigation or anti-trust opinion, or
the one-foot building encroachment, are but examples of a broad range of con-
tingent liabilities which prudence would conceal. Add to this the contract which
may not be enforceable, the corporate resolution not validly adopted, the ques-
tionable Blue Sky filing or the contract which the auditors misread, and the scope
of the problem may be more apparent. Add, too, developments not involving con-
tingent liabilities, such as contemplated plant closings which may induce labor
unrest, proposed store closings which, if prematurely announced, will produce
thefts of an order of magnitude rivalling incoming shipments, research advances
and executive health problems. In all of these cases the lawyer wishes to disclose,
the troubled client nevertheless stalls, and the spectre of enormous civil liability
raises its head.

“Moreover, apart from conflict-of-duties problems, typical, reasonably honest
and prudent management may well be apprehensive that it, or perhaps its auditors
or attorneys, may at some future time be found to have failed in some duty of dis-
closure which, with hindsight, will carry the most onerous of consequences.”
(Footnotes omitted.)

8 1d, 49 N.Y.ULL. Rev. at 1018-1019.

o Brudney and Chirelstein, “A Restatement of Corporate Freezeouts,” 87 Yale L.J.
1354, 1359 (1978).

10 Greene, N. 3 supra, 28 Stan L. Rev. at 510-512.
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benefits so questionable, as to justify outright prohibition. According
to Brudney and Chirelstein, the only arguments that have been offered
in favor of these transactions relate to the saving of “legal and
accounting costs of complying with SEC and stock exchange disclo-
sure requirements, as well as the expense of carrying on stockholder
relations in one form or another.”' In their view, these savings are
“too small” to justify the transaction and indeed, to them, the trans-
action could not be justified unless it could be shown “that public
stock ownership is actually inconsistent with the company’s continued
viability, not merely that public ownership entails a cost that can be
avoided by eliminating the public’s interest,”'® which they contend
has never been and never could be demonstrated. They conclude that
implementing a fairness standard in the context of these transactions
would be of insurmountable difficulty, and accordingly, they would
condemn these transactions outright. Greene refers to true going pri-
vate transactions as Type III transactions and says that they

“. . . should be prohibited. Neither a change in control nor a com-
bination of enterprises with the potential to produce business effi-
ciencies is involved, and corporate flexibility would not seem to
require that controlling stockholders be permitted to eject minority
stockholders at will while continuing in the business.”"?

This author’s view has been different. Although safeguards, which
are discussed extensively in this volume, are desirable, it seems that
there are considerable social advantages in eliminating from the pub-
lic rolls a host of companies which probably never should have gone
public in the first place and whose continued public existence does
not serve any of the original purposes of meeting capital require-
ments, providing employee incentives, or permitting acquisitions
which motivated their going public transaction in the first place.'*

" Brudney and Chirelstein, N. 9 supra, 87 Yale L.J. at 1366.
2 4., 87 Yale L.J. at 1367,

3 Greene, N. 3 supra, 28 Stan. L. Rev. at 512.

14 Borden, N. 7 supra, 49 N.Y.U.L. Rev. at 1006-1011.

“From the corporate standpoint, the principal reason for going private is the fun-
damental incompatibility in many enterprises between prudent management and the
constraints imposed by public ownership. Prudence requires conservation of
resources, resistance to risks, readiness to retrench and conservative accounting
resulting in lower income taxes. Being public, on the other hand, for the class of
enterprises with which we are concerned, imposes enormous pressures, at least in
periods of normal securities markets, to produce increased earnings for each year,
and, indeed, for each comparable quarter. These pressures are, in normal markets,

(Rel. 32)
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Perhaps the most convincing evidence of the correctness of this
view over the years has been the fact that no persistently pursued
going private transaction has been ultimately enjoined, for the simple
reason that it has never been really to the interest of any plaintiff to
have it enjoined. The ultimate question has always been whether the
price has been adequate.

When it comes to close corporations there has again been a schism
among commentators. This author’s view has been that in circum-
stances where one faction dominates the other to the extent that it can
force the other faction out, such faction does not need the approval of
the other faction to conduct the business and, accordingly, should
have no right to squeeze-out the other. After all, one is dealing in a
close corporation with investors who likely purchased for investment
with a view to long term appreciation and to realization, either in the
form of a sale of the business or dividends. That expectation should
not be cut short at the will of a majority when there is no public pol-
icy whatsoever to be served. Greene refers to these also as a variety
of Type III mergers and takes the same view.'® Suprisingly, Brudney

as impossible to resist as they are to satisfy. The unfortunate consequences all too
often are free-wheeling accounting, sometimes resulting in the payment of higher
income taxes, hasty introduction of new products, ill-conceived entry into new
markets, impulsive acquisitions of other businesses, retention of unsatisfactory cus-
tomers in lieu of reorganizing bad receivables, deterioration of research, products
and services, and a host of other imprudent actions, all for the purpose of maxi-
mizing short-term profitability and all inconsistent with the basic long-term welfare
of the enterprise. As one executive has put it, being public may be a ‘bummer.’

“Moreover, being public involves substantial expenditures for auditing and legal
fees, shareholder relations, annual meetings, transfer agents, stock certificates, and
the like, aggregating perhaps $75,000 to $200,000 annually for an average public
company of Amex size, and considerably more if special problems should arise. An
additional and probably more significant cost is the diversion of management time
and attention from the business affairs of the enterprise to unproductive concerns
such as shareholder relations, auditing and legal matters. . . .

k ok sk

“A second reason why a corporation might justifiably want to go private
resides in the continuous obligation of public corporations to comply with the dis-
closure requirements of the Exchange Act. This means, in part, the necessity of
filing a continuous stream of periodic reports. More importantly, however, both
corporate management and prudent counsel must construe their duty to the trad-
ing markets, that is, their duty to disclose under Section 10(b) and Rule 10b-5, as
superior to their duty to the corporation and its community of associated man-
agers, shareholders, creditors and employees, that is, their duty not to disclose.”

'S Greene, N. 3 supra, 28 Stan. L. Rev. at 513.

“Type III freeze-out mergers also occur in the context of a dispute within a
close corporation. Again, there is no justification for allowing a freezeout merger
to settle differences between the controlling and minority stockholders. Modern
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and Chirelstein take a somewhat different view, noting that in these
cases, generally “disagreements are of a continuing kind, likely both
not be resolved until the business terminates and to plague the parties
as they remain unable to disentangle satisfactorily.”*® They find,
therefore, that there is “reason to facilitate or encourage the departure
of one group or the other from the enterprise—both in terms of the
personal well-being of the participants, and because of the impact of
continuing disagreements on their conduct of the enterprise.”"’
Although the controlling group should not “have an advantage in bar-
gaining over the terms of the break-up,” still, they indicate, “flatly
forbidding freezeouts” of this kind would give the minority the power
to create a deadlock.'®

One other note on policy may be in order. Brudney and Chirelstein,
and also Greene, reviewed the merits of various categories of trans-
actions without extended consideration of the neutralized voting tech-
nique or of the contribution that may be made by the active partici-
pation of disinterested directors. The widespread adoption of
neutralized voting and the active involvement of independent direc-
tors have in fact served to blunt a good deal of the concern which
these transactions generated. Certainly, it is difficult from a public
policy point of view to urge that a court should overrule the expres-
sion of a majority of those interested enough to cast their votes and
should substitute its own judgment for the democratically expressed
will of the interested parties, especially where disinterested directors
employing independent financial advisers have negotiated the price of
the transaction."®

When all these issues that have been discussed here were first
brought to public attention there was no talk of the leveraged buyouts
(LBOs) or management buy-outs (MBOs) that today dominate the
going-private scene. Unlike true going-private transactions where
there is no chance for the minority ever to capture control, a man-
agement buy-out raises the alarming spectacle of persons employed

corporate statutes allow stockholders in close corporations to develop their own
rules for stockholder participation in management, and to provide for mandatory
dissolution or buy-out in certain instances including disagreement, death or termi-
nation of employment. The controlling stockholders should not be able to elimi-
nate a dissenting minority stockholder in the absence of bargaining over the terms.
If a merger were a permissible way to resolve such disputes, bargaining power
would shift dramatically to the controlling stockholders.” (Footnotes omitted.)

1: Brudney and Chirelstein, N. 9 supra, 87 Yale L.J. at 1356.
Id.

18 14., 87 Yale L.J. at 1356, n.9.
19 See §§ 4.06 and 8.05 infra.

(Rel. 31)
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as fiduciaries buying out the interest of those whose assets they were
engaged to manage.

Enormous public debate has been engendered by these transac-
tions, which is beyond the scope of this work to evaluate, and which
is part of the larger dispute raging about the takeover phenomenon
generally, quite apart from its going-private aspects.?* Many com-
mentators find that MBOs are a violation of a basic tenet that a
trustee should not have the option to buy-out those for whom he is
beneficiary, while others plead that they impose a competitive con-
straint on the economy. Certainly, there is a distinction to be drawn
between an MBO which is initiated by the management and an MBO
undertaken in response to an outside bid and which results in a high-
er price paid to shareholders than would have been paid if the outside
bid had been accepted.

20 Coffee, “Stockholders Versus Managers,” 85 Mich. L. Rev. 1 (1986); Johnson,
“Corporate Take-Overs: Who Are They For?” 43 Wash. & Lee L. Rev. 781 (1986);
Bebchuck, “Undistorted Choice and Equal Treatment in Corporate Take-Overs,” 98
Harv. L. Rev. 1695 (1985); Booth, “Management Buy-Outs, Shareholder Welfare and
the Limits of Fiduciary Duty,” 60 N.Y.U.L. Rev. 630 (1985); Lipton and Brownstein,
“Take-Over Responses and Director Responsibilities-An Update,” 40 Bus. Law. 1403
(1985); Lowenstein, “Management Buyouts,” 85 Colo. L. Rev. 730 (1985); Lowen-
stein, “Pruning Deadwood in Hostile Take-Overs: A Proposal for Legislation,” 83
Colo. L. Rev. 249 (1983); Easterbrook and Fishel, “The Proper Role of a Target Man-
agement in Responding to a Tender Offer,” 94 Harv. L. Rev. 1161 (1981); Gilson, “A
Structural Approach to Corporations: The Case Against Defensive Tactics in Tender
Offers,” 33 Stan. L. Rev. 819 (1981); Lipton, “Take-Over Bids in the Target’s Board
Room: An Update After One Year,” 36 Bus. Law. 1017 (1981); Lipton, “Take-Over
Bids in the Target’s Board Room,” 35 Bus. Law. 101 (1979); Brudney and
Chirelstein, “Fair Shares in Corporate Mergers and Take-Overs,” 88 Harv. L. Rev.
297 (1974).





