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1 See Clayton Act § 1; 15 U.S.C. § 12.
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§ 1.01    Historical Context
Although not strictly defined as one of the “antitrust laws,”1 the Fed-

eral Trade Commission Act is a descendant of the seminal Sherman Act
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See also, Nashville Milk Co. v. Carnation Co., 355 U.S. 373, 375-376, 78 S.Ct. 352,
2 L.Ed2d 340 (1958).

But see: Defense Production Act § 708(b); 50 U.S.C. App. § 2158(b) (defining the
FTC Act as one of the “antitrust laws”); Export Trading Company Act of 1982 §§
103(a)(7), 311(6); 15 U.S.C. §§ 4002(a)(7), 4021(6) (defining as an “antitrust law” that
part of Section 5 of the FTC Act that applies to “unfair methods of competition”).

2 Sherman Act § 1; 15 U.S.C. § 1.
3 Sherman Act § 2; 15 U.S.C. § 2.
4 See: United States v. Joint Traffic Ass’n, 171 U.S. 505, 19 S.Ct. 25, 43 L.Ed. 259

(1898); United States v. Trans-Missouri Freight Ass’n, 166 U.S. 290, 17 S.Ct. 540, 41
L.Ed. 1007 (1897).

5 See United States v. Addyston Pipe & Steel Co., 85 Fed. 271 (6th Cir. 1898), mod-
ified on other grounds 175 U.S. 211, 20 S.Ct. 96, 44 L.Ed. 136 (1899).

6 Standard Oil Co. v. United States, 221 U.S. 1, 31 S.Ct. 502, 55 L.Ed. 619 (1911).

of 1890. The Sherman Act prohibits contracts, combinations and con-
spiracies in restraint of trade;2 it also prohibits monopolization and at-
tempts to monopolize.3

Enactment of the Sherman Act was somewhat casual and enforcement
was less than vigorous at its inception. In early cases, the Supreme Court
appeared to interpret the statute as prohibiting almost any restraint in a
business contract, regardless of whether there existed a legitimate com-
petitive justification for it.4 This presented obvious enforcement diffi-
culties, since almost every business deal became susceptible to antitrust
attack.

A crack in the literalist interpretation appeared in 1898 with a court
of appeals enunciation of the doctrine permitting contractual restraints
reasonably ancillary to a main legitimate business purpose.5 Then, in
1911, the Supreme Court itself changed course in Standard Oil Co. v.
United States6, holding that only undue restraints of trade are prohibited
by the Act. Thus was born the “rule of reason” that has ever since glossed
the language of the Act.

While the new interpretation may have given needed flexibility to the
statute, the decision was viewed with alarm by many. The Court was ac-
cused of undercutting the Sherman Act’s objective to eradicate monop-
olies. In addition, critics perceived that judges, in applying the rule of
reason, would hold too broad a power, since they would be free to decide
the reasonableness of any particular business combination according to
their individual economic philosophies.

The reaction to the Standard Oil decision coincided with a growing
uneasiness about the continuing emergence of large business combi-
nations in the United States, notwithstanding the prohibitions of the
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18 See § 14.04 infra.
19 Federal Trade Commission Improvements Act of 1980, May 28, 1980, Pub. L. No.

96-252, 94 Stat. 374.
20 See § 3.05[8] infra.
21 See § 3.05[9] infra.
22 See § 3.05[11][a] infra.
23 See § 3.05[10] infra.
24 See § 3.05[11][b] infra.
25 See § 3.05[11][c] infra.
26 The congressional veto of Commission rules was declared unconstitutional in Con-

sumers Union of U.S., Inc. v. FTC, 691 F.2d 575 (D.C. Cir. 1982), aff’d sub nom. United
States Senate v. FTC, 463 U.S. 1216, 103 S.Ct. 3556, 77 L.Ed.2d 1403 (1983).

27 See § 11.03[3] infra.
28 See § 11.04 infra.

posed for knowing violations of Commission rules relating to unfair or
deceptive acts or practices. Penalties were authorized as well for viola-
tions of practices forbidden by Commission cease and desist orders, re-
gardless of whether the violator had been a respondent in the proceeding
in which the order was entered, as long as there was actual knowledge
of the prohibition.

Lastly, the Act added a section providing the Commission with au-
thority to seek in court consumer redress for injuries flowing from ac-
tivity which the Commission can show was “dishonest or fraudulent.”18

[5]—Federal Trade Commission Improvements Acts of 1980
After a decade that witnessed expansions of FTC power, the pendu-

lum began to swing back as the exercise by the Commission of those
powers impacted numerous and vociferous congressional constituencies.
The Federal Trade Commission Improvements Act of 198019 contained
provisions restricting Commission activity with regard to children’s ad-
vertising rulemaking,20 standards and certification rulemaking,21 funeral
industry rulemaking,22 investigations of the insurance industry23 and
agricultural cooperatives,24 and trademark cancellations under the Lan-
ham Act.25

The Act made numerous technical changes in the Commission’s rule-
making procedures, the most notable being the requirement that it give
advance notice of rulemakings to Congress and to the public and that
newly promulgated rules be subject to a two-house congressional veto.26

The 1980 amendments gave the Commission new powers of compul-
sory process via civil investigative demands in investigations involving
unfair or deceptive acts or practices.27 The new powers were coupled
with new responsibilities, particularly with regard to the confidentiality
of material submitted to the Commission pursuant to or in lieu of com-
pulsory process.28
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29 Foreign Trade Antitrust Improvements Act of 1982, Act of Oct. 8, 1982, Pub. L.
No. 97-290, §§ 402, 403, 96 Stat. 1246. See § 3.01[2] infra.

30 Federal Trade Commission Act Amendments of 1994, Pub. L. No. 103-312, 108
Stat. 1691 (1994).

31 Dodd-Frank Wall Street Reform and Consumer Protection Act (“Dodd-Frank
Act”), Pub. L. No. 111-203, 124 Stat. 1376 (2010).

[6]—Foreign Trade Antitrust Improvements Act of 1982
In an effort to promote United States export trade, Congress enacted

the Foreign Trade Antitrust Improvements Act of 1982 that, among other
things, amended the Sherman Act and the Federal Trade Commission
Act to provide that those statutes do not apply to export trade of the
United States unless the activity has a “direct, substantial, and reasonably
foreseeable effect” on domestic or import trade or on the export trade of
a United States resident.29

[7]—Federal Trade Commission Act Amendments of 1994
In reauthorizing the Federal Trade Commission for the first time in

fourteen years, Congress amended the Federal Trade Commission Act
in 1994 to make permanent some previous limitations on the use of ap-
propriations to investigate agricultural cooperatives and to fund partici-
pation in rulemaking proceedings.30 In addition, the legislation modified
the effect on non-parties of consumer protection orders, required a find-
ing of prevalence as a prerequisite to a consumer protection rulemaking,
changed the effective date of orders, applied the Civil Investigative De-
mand procedure to competition investigations and expanded it to cover
tangible things, codified the definition of “unfair practices,” and ex-
panded service of process requirements and liberalized venue for FTC
court actions.

[8]—Dodd-Frank Wall Street Reform and Consumer Protection
Act

In 2010, responding to the financial crisis of 2008, the Dodd-Frank
Wall Street Reform and Consumer Protection Act (“Dodd-Frank Act”)
was enacted.31 Title X of that Act, entitled “The Consumer Financial
Protection Act of 2010,” created within the Federal Reserve System a
Bureau of Consumer Financial Protection (“CFPB”) to which regulatory,
enforcement and supervisory authority over many consumer oriented fi-
nancial protection laws then housed in various federal agencies, includ-
ing the Federal Trade Commission, was to be transferred. A year later,
pursuant to this law, the following FTC rules relating to consumer finan-
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32 Identification of Enforceable Rules and Orders—Final List, 76 Fed. Reg. 43569
(2011). The CFPB may also have supervisory authority over “a larger participant of a
market for . . . consumer financial products or services” (other than mortgage services),
which participant will be determined by a rulemaking proceeding after consultation with
the Federal Trade Commission. Dodd-Frank Act, § 1024.

33 See § 10.15 infra.
34 See § 10.10 infra.
35 See § 10.21 infra.
36 See § 9.06 infra.
37 See § 9.08[5] infra.
38 See § 10.12 infra.
39 See § 7.02[18] infra.
40 See § 7.02[19] infra.
41 See § 7.02[21] infra.
42 See § 7.02[27] infra.
43 See § 7.02[22] infra.
44 See § 7.02[23] infra.
45 Dodd-Frank Act § 1061(b)(5).
46 Id. at § 1029.

cial protection were transferred to the CFPB:32 Privacy of Consumer Fi-
nancial Information,33 Disclosure Requirements for Depository Institu-
tions Lacking Federal Depository Insurance,34 Mortgage Acts and
Practices (Advertising and Relief Services),35 Fair Credit Reporting Act
(with some exceptions),36 and Fair Debt Collection Practices Act (Pro-
cedures for State Application for Exemption).37 Federal Trade Commis-
sion Rules over which the Commission continues to have regulatory
authority, but as to which the CFPB will have some enforcement author-
ity, include the Telemarketing Sales Rule,38 Negative Option Plans,39

Cooling-Off Period for Sales Made at Homes,40 Preservation of Con-
sumers’ Claims and Defenses,41 Credit Practices,42 Mail or Telephone
Order Merchandise,43 Franchise Rule and Business Opportunities Rule.44

Notwithstanding these regulatory transfers, the Federal Trade Commis-
sion continues to have enforcement authority where it previously ex-
isted.45

A carve-out from CFPB regulatory authority exists for auto dealers,
unless they provide real estate financing or other non-auto-related credit
to consumers or provide retail credit or leases that they do not merely
originate and assign to third parties.46 The carve-out regulatory and en-
forcement authority remains in the Federal Trade Commission.
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