Table of Contents

Chapter 1: Arrests and Identifications.........cccceeeeeeeernnene
I-1  ARRESTS ..o
1-1:1 State and Federal Constitutional Foundations

1-1:1.1  The Connecticut Constitution

1-1:1.2  The United States Constitution

1-1:1.3  The State and Federal Constitutions are

Similar But Not Identical
1-1:1.4  Reasonableness and Warrant Clauses
1-1:2  The Fourth Amendment Protects People, Not Places ...9
1-1:3  Government Action Required
1-1:4  Conduct Constituting a Seizure
1-1:4.1  ATTEStS.ovieieeeiieeeeiieeee,
1-1:4.2  Investigatory Detentions (“Stops”)
1-1:5  Probable Cause Required for Arrest
1-1:5.1  Probable Cause Based on Objective,
Reasonable Assessment of the
Totality of the Circumstances
Surrounding the Arrest
1-1:5.2  Bases for Probable Cause
1-1:5.2a  Officers’ Direct
Observations
1-1:5.2b  Informants and Tipsters
1-1:5.2¢  Seized Evidence and
Admissions
Citizen’s Arrests Permitted Upon Probable Cause

1-1:9.1  Warrant Generally, But Not
Invariably, Required
1-1:9.2  Warrant Requirements: Sworn
Evidence and Particularity
1-1:9.3  Obtaining and Issuing a Warrant

CONNECTICUT CRIMINAL PROCEDURE

CT_Criminal_Procedure_FM.indd 29 @

1-1:6

1-1:7 Knock and Announce..............cc.........
1-1:8 Use of FOIce ....ooovvvvviiiiiiiiiiieeeiiiiin,
1-1:9 Arrest Warrants ...........ooovvveeeeeeiiinnnnnn.

2/22/2023 5:15:39 AM



Table of Contents
1-1:9.3a  Review by Neutral
Magistrate .......ccceeeeevveeeeennnnn.. 30
1-1:9.3b  Issuance..........cocevvvvvreeeeeeennnnns 31
1-1:9.3¢ Sealing......cccccoeoevvviiiieinnieeennnn, 31
1-1:9.4  Executing a Warrant..............ccc.coevuvrreennnnn. 31
1-1:9.5  Withdrawing a State Warrant .................... 33
1-1:10  Warrantless ArrestS.......ccovvvieeeeviieeeiiiiieeeeiiieee e, 33
1-1:10.1 State and Federal Constitutions ................. 33
1-1:10.2  Statutes and Practice Book Rules ............... 36
1-1:11  Racial Profiling...........ccoovviiiiiiiiiiiiiiccceieee e 38
1-1:11.1 Federal and State Constitutions ................. 38
1-1:11.2  State Statutes.....ccccvvveveeeeeeeieiiiiiiiiieeeee e 39
1-1:12  Challenges to Arrests; Franks v. Delaware................... 40
1-1:13  Remedies for Invalid Arrest ..........ccovvvvieeeiiiiieeiiiieenn. 41
1-2 IDENTIFICATIONS . ....oooioiiiie e 42
1-2:1 Risks of Misidentification............cccceeeeveiveeeeinineeennnn, 42
1-2:2  Federal and State Constitutional
Foundations.............ooovviiiiiiiiiiccce e 45
1-2:3  Right to Counsel.......c.oovviieiiiiiiiieiiieiiie e, 46
1-2:3.1  Right to Counsel Attends
“Critical Stage” Proceedings....................... 46
1-2:3.2  Critical Stage Identifications....................... 46
1-2:4  Right to Due Process ........ccoocvveviieiiiieniieeiieeeeeee, 48
1-2:4.1  Right to Due Process Applies to
Pretrial Identification Proceedings.............. 48
1-2:4.2  Government Conduct..........ccccvvvvvirreeeennnnns 49
1-2:4.3  In-Court Identification Procedures............. 51
1-2:5  Constitutional Violations and Remedies..................... 52
1-2:5.1  Rightto Counsel ........cccoeevvveviieeniienieenne, 52
1-2:5.2  Due Process.......ccccuvvveiiieeeeeiiiiiiiiieeeee e 53
1-2:5.2a  Suggestibility ............ccovveeennnne. 54
1-2:5.2b  Reliability Following an
Unnecessarily Suggestive
Identification Procedure........... 56
1-2:6 ~ Non-Constitutional Protections..............cccceeeeenneennn. 59
1-2:6.1  Connecticut General Statutes § 54-1p.......... 59

1-2:6.2  Connecticut Code of Evidence
Sections 7-1 and 8-5(2); Judicial
Amendment of Connecticut Code of

Evidence Section 7-3(a) ......ccovvveeeevivereennnn. 62
1-2:6.3  Jury InStructions..........ccceeeevvvveeeeenveeeeennnn, 63
1-2:6.4  Expert Testimony ..........ccccceeevevieenerennneeenne. 64

xxx CONNECTICUT CRIMINAL PROCEDURE

CT_Criminal_Procedure_FM.indd 30 @ 2/22/2023 5:15:40 AM



Table of Contents
1-2:7  Research and Law on Identifications
Continue to Develop.........coovvviiiiviiiiiieiiiiiceciee e, 67
Chapter 2: Confessions and Statements...........cceeeeeesrrercnneeressscssssssnnases 69
2-1 FIFTH AMENDMENT RIGHT
TO REMAIN SILENT ...oooiiiiiiiiiiiie e 69
2-1:1 Miranda Warnings ..........cc...cooevveeeeeeieeeesiiieeeeeeeineeeenns 70
2-1:1.1  Pre-Arrest Interrogation; Roadside Stops....70
2-1:1.2  Custody...ccooviiiiiiiiiieeeeee e, 71
2-1:1.3  Interrogation ............ccceevveeevenvveeeeinieeeennnn, 74
2-1:1.4  Booking Exception............ccoeevveeeevriereennnn. 75
2-1:1.5  Public Safety Exception............cccceevvveeennnnn. 76
2-1:2  Waiver of Miranda Rights .............cccccooovviviiiiniiincn, 77
2-1:2.1  Validity of the Waiver............c...cooevvvreennn. 78
2-1:2.2  Notification of Presence of an Attorney.....80
2-1:2.3  Two-Step Interrogation...............coevveeeennn.. 82
2-1:3  Invocation of Right to Counsel or Right
to Remain Silent ..........cooovvvveiiiiiiiiiiiiiieeeeeeeeeeeee 84
2-1:4  VOIUNTATINESS ....cooeoevrrieeeeeeeeeeeeeeeeee e 85
2-1:4.1  COEICION .....coeciiveeeeieee e 86
2-1:4.2  Conditions of the Interview.............c.......... 87
2-1:4.3  Characteristics of the Defendant................ 88
2-1:4.4  Statements by Juveniles ..............ccoevvreennn. 88
2-1:5 Standard of Review and Burden of Proof .................. 90
2-1:5.1 Defendant’s Burden to Establish
Custodial Interrogation ...............ccecveeeennen. 91
2-1:5.2  State’s Burden to Establish Miranda
and VoluntarinessS.............cooevevvvvveeereeeeeeenn, 91
2-2 CONFESSIONS AND THE SIXTH
AMENDMENT RIGHT TO COUNSEL ..o, 91
2-3  SPECIAL RULES OF ADMISSIBILITY ...ccooooovviiiiiiiiiieeene 92
2-3:1 Use of Statements Taken in Violation of Fifth
and Sixth Amendment Rights.............coooeiiiiiiniinnnn, 92
2-3:1.1  Cross-Examination..........ccccccceeeeeeeeeeeennnnnn.. 93
2-3:1.2  Search Warrant Affidavits...............ccccuu...... 93
2-3:1.3  Physical Fruits of Statements Taken in
Violation of Fifth Amendment................... 94
2-3:2  Use of Statements Taken in Violation of Fourth
Amendment Rights............cooooiiiiiiiiiiiiii, 95
2-3:3  Use of a Defendant’s Silence and Invocation
Of RIGNES...ovviiiiiiiiiicec e 96
2-3:3.1  Pre-ArreSt..cceeeeeeieieiiiiiiieeee e 97

CONNECTICUT CRIMINAL PROCEDURE  xxxi

CT_Criminal_Procedure_FM.indd 31 @ 2/22/2023 5:15:40 AM



Table of Contents
2-3:3.2 POSE-ATITESt ..oovuviieiiieeiieeeiee e
2-3:3.3  Use in the Description of the
Investigation .......ccc.eeeeveuviiieeiiiiieeeciiee e,
2-3:4  Admissibility of Co-Defendant’s Confession............
2-3:5  Admissibility of Statements Related to
Guilty PIeas ......ccceeeeeviiiiieiiiiieeceeee e
2-3:6  Admissibility of Statements Taken During
Psychological Evaluations............cc.cc.cooeviieeiininneenn,
2-4 STATE CONSTITUTIONAL AND
STATUTORY RIGHTS......cooiiiiiiiiiiieieecie e
2-4:1  Due Process Right to Counsel and Right
to Remain Silent ........c.cooccviiviiiiniiiiiieeiie e
2-4:2  State Constitutional Right to Counsel......................
2-4:3  Admissibility of Statements and Confessions—
State vs. Federal Constitution ...........ccccceeevveeenneeennne.
2-4:4  Filing a Motion to Suppress Under
Practice BOOK §41-12....ccuvvvviiiiiiiiiiiiiiiieeeeeeeeeeee
2-4:5  Electronic Recording of Post-Arrest Statements.......
2-4:5.1  Constitutional Requirements....................
2-4:5.2  Statutory Rules (Connecticut General
Statutes § 54-10) wvvvvveeieeiiiiiiiiiieeeeeees
2-4:5.3  Presumption of Inadmissibility Absent
Recording......c.oooovvviiiieiciiiieeciiieeee
2-4:6  Admissibility of a Confession Under
Connecticut General Statutes § 54-1C............ccoveunnn.
Chapter 3: Search and S€izZure ...........coooevvvvvnneeirieescsssssssneeesssssssssssnnes
3-1  INTRODUCTION.....ccooiiiiiiiiiieiieeiie ettt
3-1:1  Defining Search and Standing...............cccccvvveevennn.n.
3-1:1.1  Generally.....cccccoeeeeviiiiiiiiiieeeeee
3-1:1.2 GPS DeVICES....oevviieiiieeiiieeiieeeee e
3-1:1.3  Sense-Enhancing Technology ...................
3-1:1.4  Canine Sniff .........cooviiiiiiiiiii
3-1:1.5  Curtilage...ooeeeeeeniiieeeiiieeeceeeeeeee e
3-1:1.6 ConversationsS.........ceeveeerveeerueeenveeenneeennnes
3-1:2 Defining SCIZUTE.......eeievviviieieiiieeeeeiieee e
3-2  SEARCH WARRANTS ......coiiiiiiiiiieit e
3-2:1 INtroduCtioN ....ocveeeiiieiiiieiie et
3-2:1.1  Statutory Requirements Generally............
3-2:1.2  Anticipatory Warrants..............cccveeeennee..
3-2:1.3  Warrants for Searches of Media...............
3-2:22 Probable Cause ......ccceeevveieriieiiieeiie e

xxxii CONNECTICUT CRIMINAL PROCEDURE

CT_Criminal_Procedure_FM.indd 32

2/22/2023 5:15:40 AM



Table of Contents
3-2:2.1  General Rule............coooiviiiiiiiini, 121
3-2:2.2  Particularity.......c.cccoeevvieeviiieeeeeiiee e 123
3-2:2.3  Informants........ccccccoeeevivieeviiieeeeiiieeeeee. 123
3-2:3  Franks v. Delaware ................ccccoeeveiiieieeeiiiiaaeinnnnnn. 124
3-2:4  Wiretaps and Electronic Surveillance........................ 125
3-3  WARRANTLESS SEARCHES AND SEIZURES................ 127
3-3:1  Investigatory Stops and Frisks........cc.ccccoevviiiienennn.n. 127
3-3:1.1  Whatis a Stop?....cceeveviiieeeirieeeeiieeeeee 127
3-3:1.2  Reasonable Suspicion ..............cccevvereennnee. 128
3-3:1.3  Scope and Purpose of the Stop................. 129
3-3:1.4  Stopand FrisK........cooovviivviiiiiiiieee. 130
3-3:2  Exigent Circumstances, Protective Sweep,
and the Emergency Doctring ...........ccooevvvieevenieneenns 131
3-3:3  Search Incident to Arrest.......cccceeeevevieieeiiiiieeiinnen.n. 134
3-3:4  Automobile EXCeption ..........ccccvvveeveiviiiieiiiiiieeeinnnn 136
3-3:5  Container Searches........cccccoovvvvviieevciieeeeciiieeeeieenen 137
3-3:6  Inventory Searches.........ccoeeeevvviiiieeeeeieiiiiiiieeeeeeenn 137
3-3:7  Consent Searches.........cceeeeveeeriieniieeniie e 138
3-3:7.1  Voluntariness...........cooceeeeeveuveeeeevneeeeeennnen. 139
3-3:7.2  SCOPC..coiiiiiiiiiiee e 139
3-3:7.3  Third-Party Consent...........c....cooevvrreennne.. 140
3-3:7.4  Apparent Authority..........ccoceeeeevvnereennnnn. 141
3-3:8  Plain VIEW...oooiiiiiiiiiiiccecceeeeee e 141
3-3:8.1 General Rule............coooviviviiiiiiiii, 141
3-3:8.2  Plain Touch ......ccccooovviviiiiiiiiiiiciecee 142
3-3:9  Lawful Temporary Seizure Later Supported
by Probable Cause ...........coovvviiiieiiiiiieeiiieieeeieee e 142
34 MISCELLANEOUS WARRANTLESS
AND STATUTORY SEARCHES........cccoooiiiiiiiiecieee 143
3-4:1 Searches Involving Technical Devices
or Digital Information..............ccoceveiiiviiiieeiiiieeens 143
3-4:2  Strip S€Arches ......cccvveieveivieiieciieeeeeiee e 145
3-4:3  Special Needs Searches ..........cccceeeeveviiiieviiiieeiinnn.n. 146
3-4:3.1  Generally.....cccccoeeiiiiiiiiiiiiieeeeee 146
3-4:3.2  Drug and Alcohol Testing ........................ 147
3-4:3.3  Traffic Check Points ..........cccccoevvvvieennnnn. 147
3-4:3.4  Searches in Public Schools........................ 147
3-4:3.5  DNA Samples .....cooevvvvvviiieeieeeeeiiiieeennn. 148
3-4:3.6  Blood Samples.........ccccceeeeviiiiiiiiiiiieenn. 148
3-4:3.7  Administrative Search Warrants............... 149
3-5 EXCLUSIONARY RULE.......cccccootiiiiiiiiiieie e 149
3-5:1  Good Faith EXception ..........ccccceeeeveviieeeiiiiieeiinnnnn 149

CONNECTICUT CRIMINAL PROCEDURE xxxiii

CT_Criminal_Procedure_FM.indd 33 @ 2/22/2023 5:15:40 AM



Table of Contents
3-5:2  Fruit of the Poisonous Tree .........ccoovvvvieeviiiieennnnen.n. 150
3-5:3  Inevitable Discovery Rule ...........ccoeeviiiiiiiiiiiinnnn. 150
3-5:4  Independent Source Doctring.........cccceceeevvvieevnnnnn.n. 151
3-5:5  New Crimes EXCeption .........ccccceeeeveviiieeiiiiiieeiinnennn. 151
3-6 MOTIONS TO SUPPRESS .....coooiiiiiieeeeeee e 152
3-7  RETURN OF SEIZED PROPERTY .....c..cccooeviiiieiiiiee 152

Chapter 4: Grand Jury, Arraignment, Transfers From

4-1

4-2

4-3

Juvenile Court, Bail and Probable Cause Hearings............. 153
GRAND JURY ..ottt 153
4-1:1  Crimes for Which an Investigatory

Grand Jury May be Used..........ccoovvviiiviiiiieiiiieeens 155
4-1:2  Application Process .........cceeveeevcuieeniieeiieeniieeieeene 155
4-1:3  Appointment of an Investigatory Grand Jury........... 157
4-1:4  Conduct of the Investigation .............ccceccevvvvrreennnn.. 158
4-1:4.1  SECIECY wrvvrriiieeeeieeiiiiiiee e e e e e eeerrreee e e 158
4-1:4.2  Assistance of Counsel........ccccoccvvevvvrennnen. 160
4-1:4.3  Grand Jury Subpoenas..........cccccveeveeennnn. 160
4-1:4.4  Failure to Comply with Subpoena............ 162
4-1:4.5  Questioning Witnesses.........c.ceeveeeruvrennnenn 163
4-1:4.6  Rights of the Target.......ccc.coovvvvvreenennn.n. 164
4-1:4.7  Invocation of the Fifth Amendment......... 164
4-1:5  FINAING..cooiiiiiiiiiiiiicieeeeeeeee e 166
4-1:6  Secrecy After the Conclusion of the Investigation .... 167
4-1:6.1  The Application and the Summary........... 167
4-1:6.2  The FInding.........ccoovviieviiiiiieiiieeeeee 169
4-1:6.3  The Record.......cceevvviiiiieniiiiiieeieecen 172
4-1:6.4  Appeal of Orders Relating to
Disclosure and Further............c.ccoccveennee.. 173
4-1:6.5  Further Disclosure...........cccceevveeenivrennnnn. 173
JUVENILE TRANSFERS ......oooiiiiiiiieieeeeeee e 174
4-2:1  The Juvenile Justice System .............cccevvreevvrireeennnnn. 174
4-2:2  Mandatory Transfers ...........ccccoevvvrieeviiiiiiiiiieeeeene. 179
4-2:3  Discretionary Transfers...........ccoocvveeeviiiieieiinieeeeennn. 181
4-2:4  Transfer of Serious Juvenile Repeat Offenders.......... 183
4-2:5  Youthful Offender Status and Other Consequences
of Transfer to Adult Court .......coocveeiiniiieinieans 184
4-2:6  Returning Cases to Juvenile Court............cccoevnuerenne. 186
ARRAIGNMENT ..ottt 187
4-3:1  TIMING i 188
4-3:2  Place of Arrai@nment .............coevveeeeenveeeeeenieeeeennee. 190
4-3:3  Advisement of Rights...........cooovviiiiiiiiiiiiiiiiece, 193

xxxiv. CONNECTICUT CRIMINAL PROCEDURE

CT_Criminal_Procedure_FM.indd 34 @ 2/22/2023 5:15:41 AM



Table of Contents
4-3:4  Right to Counsel.........c.coovivviiieiiiiiieeeiiieeeeieee e, 194
4-3:5  Judicial Determination of Probable Cause................ 194
4-3:6  Advisement of the Charges and Pleas...................... 198
4-3:7  RElCASC....uvviiiieiiiieeeciee e 198
4-3:8  Arraignment on a Charge of Violation
of Probation or Conditional Discharge .................... 199
4-3:9  Family VIOIeNnce ......cccooeveveviiiiiiiiieieeeeeeeeee e 199
4-3:10  Crime VICHMS ..vvieiiiiiiiieeeiiieee e 202
4-4  BAIL AND CONDITIONS OF RELEASE ...........ccooeonie. 202
4-4:1  Constitutional Right to Bail .............ccccoooviiniiannn. 203
4-4:2  Promises to Appear and Bond ................coceveeiiennnn. 207
4-4:3  Nonfinancial Conditions of Release ......................... 209
4-4:4  Setting of Conditions of Release in Warrant ............ 211
4-4:5  Release by Law Enforcement Officials ..................... 213
4-4:6  Release by the Bail Commissioner .............ccc....c...... 217
4-4:7  Release by the Court.......ccoovvrievviiiiieniiiiceeiieeeee, 220
4-4:8  Posting of Bail........cccceoovviiiiiiiiiiiiieiceee e 222
4-4:9  Modification of the Conditions of Release............... 223
4-4:10 Release of Person Taken Into Custody
ON & CAPIAS ..veiieiiiiieeeiieee et 227
4-4:11 Release After Conviction .........cccceeeeevvveeeeeeneeeeennnnn.. 228
4-4:12  Forfeiture of Bonds for Failure to Appear-................ 231
4-4:13  Termination of Bail Bonds .............cceevviiiiiniiniennnn. 233
4-4:14  Appellate Review of Orders Concerning
Release on Bail .........ccooveiiiiiiiiiiiiiiiiiiccieeeeeeee 233
4-5 PROBABLE CAUSE HEARINGS .........coooooiiiiiieeiiee 234
4-5:1  Persons Entitled to Probable
Cause Hearing ..........cooovvviieviiiiiiiiiiic e 236
4-5:2  TIMING .coovviiiiiiiieee e 236
4-5:3  The Probable Cause Standard............c....cooevvereennnn. 238
4-5:4 WAIVET covvviiiiiciiee e 240
4-5:5  The Hearing........cccoovviiiioeiiiiiieeiiee e 242
Chapter 5: Double Jeopardy, Pre-Arrest Delay, Speedy Trial,
and Prosecutorial Discretion 247
5-1  DOUBLE JEOPARDY ......ccooviiiiiiiiiiiecieeeceeeee e 247
5-1:1  Types of Proceedings ..........ccccveeeevviiieeviiiieeiiiieeeenns 248
5-1:2 “Same Offense”........ccoovvviiieviiiiieiiiiee e 249

5-1:2.1  The Two-Prong Test of Blockburger v.
United States and De Facto Third
Prong of Considerations of
Legislative Intent .........ccccccoeevviiiiiiniineen, 250

CONNECTICUT CRIMINAL PROCEDURE  xxxv

CT_Criminal_Procedure_FM.indd 35 @ 2/22/2023 5:15:41 AM



Table of Contents
5-1:2.2  “Same Act or Transaction”....................... 251
5-1:2.2a  “Completed Offenses” ........... 252
5-1:2.2b  Multiple Victims.................... 255
5-1:2.3  “Same Offense” .......ccoovveevivieeeiiinieeeeene. 256
5-1:2.3a  Lesser Included Offenses
and Other Distinct
Statutory Provisions .............. 257
5-1:2.3al Offenses Found to Have
Been Greater and Lesser
Included Offenses .................. 258
5-1:2.3a2 Distinct Statutory Provisions
That Do Not Constitute the
Same Offense.........ccccceeeennnee. 261
5-1:2.3b  Same Statute, Different
Subsections...........cccevveeeennnnn. 267
5-1:2.4  Considerations of Legislative Intent......... 268
5-1:3  Attachment of Jeopardy ........cccoovvviiiiiiiiiiiiiiiieeen, 271
5-1:3.1  Generally......eeeeiiiiiiiiiiiiiieeeeee 271
5-1:3.2  Following a Guilty Plea or a
Plea of Nolo Contendere...............ccu........ 272
5-1:4  Retrial Following Acquittal ...............cooeiviiiiininneen, 273
5-1:4.1  Generally.....cccccoeeiiiiiiiiiiiiiiieeeeee, 273
5-1:4.2  Retrial Following Dismissal...................... 275
5-1:5  Retrial Following Conviction and Appeal................. 276
5-1:6  Multiple Punishments for the “Same Offense”
in a Single Prosecution.............cccoeevviiieviniiieeecnieeeens 278
5-1:6.1  MultipliCity.....ccoovviieeeiiiieeiiiieeeeiiee e 279

5-1:6.2  Remedy for Multiple Punishments
for the Same Offense When Imposed

in a Single Prosecution ...........cccccccovuveen.. 280
5-1:7  Collateral Estoppel .........coooviviiiiiiiiiiiiiiiiieeeiiee e, 281
-1:8  Retrial Following Mistrial............cc.cccovvviiieiiininneenns 282
5-1:8.1  Mistrial Declared Without the
Consent of the Defendant ....................... 283
5-1:8.2  Mistrial Declared with the Defendant’s
Express or Implied Consent...................... 285
5-1:9  Increased Sentence Upon Resentencing.................... 287
5-1:9.1 Increased Sentence upon Discovery
of an Illegal Sentence ................cceeuvverenns 287
5-1:9.2  Increased Sentence Without Retrial
or Ilegality .......oooevviiieiiiiiieciieeeeiieee e, 288

xxxvi CONNECTICUT CRIMINAL PROCEDURE

CT_Criminal_Procedure_FM.indd 36 @ 2/22/2023 5:15:41 AM



Table of Contents

5-1:9.3  Increased Sentence after an Appeal

and Retrial........c.coooiiiiiiiiiiiieen 288
5-1:10  Dual SOVEIEIZNtY ...oeeevvviiieeeiiiieeeiiiee e 289
5-1:11 Timing of the Challenge ............ccccvvvreeviiiieeiinieeeen, 290
5-2 PRE-ARREST DELAY ... 291
5-2:1 Generally ....oocvvvviiiiiieieeccee e 291
5-2:2  Statute of Limitations Distinguished ........................ 291
5-2:3  Pre-Arrest Delay Under Due Process............ccoeuuene. 292
5-2:3.1  “Substantial, Actual Prejudice”................ 292
5-2:3.2  Reasons for the Delay........ccccccooeevviieennnn. 293
5-3  THE RIGHT TO A SPEEDY TRIAL .......ccccoooiiiiiiie 293
5-3:1 Generally ....oovvvviiiiieeeeeccee e 293
5-3:2  The Constitutional Right to a Speedy Trial .............. 294
5-3:2.1  Underlying Guarantees: Balancing

Of INEETESES ..evevviieiiiiieiiie e 294
5-3:2.2  The Multi-Factor Test—Barker v. Wingo...295
5-3:2.2a  Length of the Delay............... 295
5-3:2.2b  Reason for the Delay ............. 296

5-3:2.2¢  The Defendant’s Assertion
of His Right...........cccceeeennn. 297

5-3:2.2d  Prejudice to the Defendant ....298
5-3:2.2d1 Oppressive Pretrial

Incarceration ............cccuvee..... 299
5-3:2.2d2 Anxiety and Concern of the
Accused .......ooovvviiiiiiiiiiiii, 300

5-3:2.2d3 Impairment of the Defense....301
5-3:2.3  Remedy for a Violation of a Defendant’s

Constitutional Right to a Speedy Trial ..... 302
5-3:3  The Statutory and Practice Book Right

toa Speedy Trial .......cccoeiiiiiiiiiiiiiii e, 302
5-3:3.1  Generally.....coccoeeiiiiiiiiiiiieeeee 302
5-3:3.2  Statutory Requirements..............c.....cu.... 303
5-3:3.3  Practice Book Requirements..................... 303

5-3:3.3a  Rules for Providing a
Speedy Trial..........ccovvvreennnnne. 303
5-3:3.3b  Excludable Time.................... 305
5-4  PROSECUTORIAL DISCRETION........c..ccoeevverieeireieenen. 307
5-4:1 Generally ...ooovvvviiiiiiee e 307
5-4:2  Selective Prosecution ............ccceeevveiieeenieeeiiienneenn 308
5-4:3  Vindictive Prosecution .........ccccceevevieviieenieeenieenneenn 309

CONNECTICUT CRIMINAL PROCEDURE xxxvii

CT_Criminal_Procedure_FM.indd 37 @ 2/22/2023 5:15:41 AM



Table of Contents

Chapter 6: Notice, Joinder and Severance, Limitations,

and Other State Law ISSUES ......cccoevrrennreerirricssssssrnneersssssses 313
6-1  NOTICE.....cciooiiiiiiiieieeeie ettt 313
6-1:1  The Protection Against Ex Post Facto Laws............. 313
6-1:2  Void for Vagueness—What Conduct is Prohibited.... 315
6-1:3  Notice of Charges Against a Defendant ................... 317
6-1:3.1  Adequacy of Notice: Elements,
Time, Place, Extent of Culpability............ 319
6-1:3.2  Part B Information.............cccceeevenieeennnn. 321
6-1:3.3 Amendments ..........coeeeviiiiieiiiieeiiieeees 322
6-1:3.4  Variance Between Crime as Alleged
and Particularized and State’s Proof......... 325
6-2  JOINDER/SEVERANCE.........cccooiiiiiiiiieceeeee e 326
6-2:1  Joinder of Offenses.......ccceevveviiiieeviiiieeeiiiieeeeieeenn 326
6-2:1.1  Cross-Admissible Cases..............cccvvrrenns 328
6-2:1.2  Non Cross-Admissible Cases.................... 329
6-2:1.2a  Distinguishable
Factual Incidents ................... 331
6-2:1.2b A Joined Crime Evincing
More Brutal Conduct............ 332
6-2:1.2¢  Duration and Complexity
of the Trial.............cooevviiennnn. 332
6-2:1.3  Joinder and the Defendant’s Right
t0 TeStify .ooovviiiiiiiiiiceee e 332
6-2:1.4  Duplicity and Multiplicity of Charges...... 334
6-2:2  Joinder of Defendants ...........cccccceoveviiiieviiiieennnnn.n. 336
6-2:2.1  Joint Trial Creating a Bruton Violation.....337
6-2:2.2  Antagonistic Defenses ..........cccccceeeviereenns 338
6-3  LIMITATIONS ON PROSECUTIONS..........cooovieiiiieie 339
6-3:1  The Trial Court’s Jurisdiction—Generally ................ 340
6-3:2  Federal Preemption ............coeevvvieeveniieeeeiiieeeeeiieennn 341
6-3:3  Repeal of a Criminal Law............ccocovvviieiiiiiinnnnn.n. 342
6-3:4  Statutes of Limitations ..........cccceeeevvveeeeeviniereeninnnen.n. 342
6-3:4.1  The Statute of Limitations as a
Question of Law.........coovvviiiieiiiiieeinnnn.. 343
6-3:4.2  Statute of Limitations as an
Affirmative Defense..............ooeevviieinnne.n. 345
6-3:4.3  Waiver of Statute of Limitations Defense... 346
6-3:5  Delay in Prosecution Implicating Due Process.......... 347
6-3:6  Prosecuting Children ............ccocveveeviiiiieeiiieieee, 347

xxxvilii CONNECTICUT CRIMINAL PROCEDURE

CT_Criminal_Procedure_FM.indd 38

@ 2/22/2023 5:15:42 AM



Table of Contents
Chapter 7: Discovery and Depositions.........cccceeeeeeicesscrsnnneeeesessssssssnnes 349
7-1  INTRODUCTION......c.ooiiiiiiiiieiieciie et 349
7-2  GENERAL DISCOVERY PROCEDURES. ..........c..cceeunenne. 351
7-2:1  INtrodUCtiON ...cocvveeiiiieiiiieiie et 351
7-2:2  Court’s Duty to Regulate Discovery .............coouve..... 352
7-2:3  Good Faith Efforts and Subpoenas ..............ccccuee.... 353
7-2:4  Continuing Obligation to Disclose...........cccccceuneee.. 354
7-2:5  Time Limitations on Requests or Motions................ 354
7-2:6  Failure to Comply with Disclosure ...............ccccuoe..... 355
7-2:7  Expectation of Cooperative Disclosure..................... 357
7-2:8  Procedures for Making and Responding
to Discovery Requests and Motions .............cc........ 358
7-2:9  Objection to DiSClOSUTE ........cccuvvieeviviiieeiiiieeeeiieee, 360
7-2:10  Presence During Tests and Experiments ................... 361
7-2:11  Custody of MaterialS............ccccvvreeveiiiieeiiiiieeeinenen 362
7-2:12 Protective OTders .......oeeveierieeeiiieeiieeeiee e 363

7-2:12.1 Availability of Protective Orders
to the Prosecuting Authority and

the Defendant............ccc.oooovvvviiiiinnennneenn. 363
7-2:12.2  Grounds for Protective Orders.................. 364
7-2:12.3 In Camera Proceedings..............ccoeevverenns 365
7-2:12.4 Excision as Protective Order..................... 366
7-3 DISCLOSURE BY THE PROSECUTING

AUTHORITY oo 366
7-3:1 INtrodUuCtion ..........oooiiiiiiiiiiiiicece e 366

7-3:2  Mandatory Disclosure by the Prosecuting
AULROTILY ..o 367

7-3:2.1  Exculpatory and Otherwise Favorable

Information and Materials; Brady v.
Maryland.................ccccveeveeieieeciiinneeenn. 367
7-3:2.1a  Favorable Evidence,

Exculpatory Evidence,

and Impeachment

Evidence Defined................... 367
7-3:2.1b  The Prosecuting

Authority’s Duty to Find

Favorable Evidence................ 368
7-3:2.1c  The Prosecuting Authority’s

Duty to Preserve Favorable

Evidence .......cccceeevvveiiieiinnns 368

CONNECTICUT CRIMINAL PROCEDURE xxxix

CT_Criminal_Procedure_FM.indd 39 @ 2/22/2023 5:15:42 AM



Table of Contents

7-3:2.1d  The Prosecuting Authority’s
Duty to Disclose Favorable
Evidence .......ccccoevvvveiieiiinnns 369
7-3:2.1e  The Prosecuting Authority’s
Duty to Correct False
and Misleading Evidence....... 371
7-3:2.2  Books, Tangible Objects, Papers,

Photographs, and Documents................... 372
7-3:2.3  Copies of the Defendant’s Prior

Criminal Record...........cooovvviiviiiiiiinnnn.. 373
7-3:2.4  Reports and Statements of Experts .......... 373
7-3:2.5  Arrest Warrants and Search and

Seizure Warrants ..........c.cccceeevvveeeeevieeeennns 374
7-3:2.6  Statements.......ccccceeveeeeeeiiiiiiiiieeeee e e 374
7-3:2.7  Names, Address, Criminal Records,

and Criminal Charges of Witnesses.......... 375
7-3:2.8  Law Enforcement Reports............cceee.o. 376

7-3:3  Discretionary Disclosure by the Prosecuting

AULROTILY .o 376
7-3:3.1  Confidential and Privileged

Information and Materials ....................... 376

7-3:3.1a  The Distinction Between
Confidential and Privileged
Information and Materials.....376
7-3:3.1b  Constitutional Rights
of the Defendant to Access
Confidential and Privileged
Materials ........ccoeeeeeeineieennnnn. 377
7-3:3.1c  Obtaining Access to
Privileged Information
and Materials: the Bruno-
Esposito Procedures............... 378
7-3:3.1d  Procedures for Obtaining
Access to Confidential
Information and Materials..... 381
7-3:3.2  Disclosure of Uncharged

Misconduct Evidence ...........cccoeevveeennnnns 381
7-3:3.3  Disclosure of the Identity of
Confidential Informants.................c......... 382
7-3:4  Information and Materials Not Subject to
Disclosure by the Prosecuting Authority.................. 383
7-4  DISCLOSURE BY THE DEFENDANT ........cccocovviiiine. 383

x1 CONNECTICUT CRIMINAL PROCEDURE

CT_Criminal_Procedure_FM.indd 40 @ 2/22/2023 5:15:42 AM



Table of Contents

7-4:1 INtroducCtion .........oooiiiiiiiiiiiiii e 383
7-4:2  Mandatory Disclosure by the Defendant.................. 384
7-4:2.1  Mental State Evidence..........ccccvvvvveeennnnnnn. 384

7-4:2.1a  Notice by the Defendant
of the Intent to Use the
Defense of Mental Disease or
Defect or Extreme
Emotional Disturbance ......... 384
7-4:2.1b  Notice by the Defendant
of Intention to Use Expert
Testimony Regarding
Mental State .......cccccoveevnenne 384
7-4:2.1c  Disclosure of Reports of
Physical or Mental

Examinations......................... 385
7-4:2.1d  Prosecutorial Motion for
Psychiatric Examination......... 385
7-4:2.1e  Failure of Expert to
Submit Report........cccceeenne.. 386
7-4:2.2  Alibi Defense.......cccoooveviiiieviiiiieiiiiieeens 386
7-4:2.2a  Notice By the Defendant
of the Defense of Alibi.......... 386

7-4:2.2b  Notice by the Prosecuting
Authority Concerning
Alibi Defense........c.ccceveenee. 387
7-4:2.2c  Continuing Duty of Parties
to Disclose Regarding

Alibi Defense..............ccoeeuun. 387
7-4:2.2d  EXCeptions.........c.cccceeevvreeennns 387
7-4:2.2¢  Inadmissibility of

Withdrawn Alibi.................... 388
7-4:2.3  Other Information and Materials ............. 388

7-4:2.4  Derivative Evidence to be Provided
to the Defendant................cooeevvvveennennnnn. 388
7-4:3  Discretionary Disclosure by the Defendant .............. 389
7-4:3.1  Non-Testimonial Evidence ....................... 389

7-4:3.1a  Obtaining Non-Testimonial
Evidence From the
Defendant.............ccoeuvveeennnnn. 389
7-4:3.1b  Emergency Procedure
Regarding Non-Testimonial
Evidence ........ccoovvvveviiniieeennnnn. 389

CONNECTICUT CRIMINAL PROCEDURE  xli

CT_Criminal_Procedure_FM.indd 41 @ 2/22/2023 5:15:42 AM



Table of Contents
7-4:3.1c  Scope of Order for
Non-Testimonial Evidence ....390
7-4:3.1d  Contents of Order for
Non-Testimonial Evidence ....391
7-4:3.1e  Service of Order for
Non-Testimonial Evidence ....391
7-4:3.1f  Implementation of Order for
Non-Testimonial Evidence ....391
7-4:3.1g  Obtaining Non-Testimonial
Evidence From the
Defendant Upon Motion
of the Defendant ................... 392
7-4:3.1h  Comparing Non-Testimonial
Evidence .......ccccoevvvviniieiinnns 392
7-4:3.2  Other Evidence.........cccceeveveiviiieniieeinnne 393
7-4:4  Information and Materials Not Subject
to Disclosure by the Defendant.................cccoevveins 393
7-4:5  Admissibility at Time of Trial.........cc.ccoooeiiieennne.n. 393
7-5  DEPOSITIONS.....cootiiitiiiiiiie ettt 394
7-5:1  INtroduCtion ........ccocveeruiieniieeiieeiie et 394
7-5:2  Grounds for Taking Depositions ............ccceeeeenneen.n. 395
7-5:3  Failure to Appear for Depositions ................cceuveee... 395
7-5:4  Use of DepositionS.......cccveeveeeviieeeiiiieeeeciieeeeeiieennnn 395
7-5:5  Notice and Person Taking Depositions..................... 396
7-5:6  Protective Orders Prior to Depositions...................... 396
7-5:7  Manner of Taking Depositions.............ccccvvreeennnennn. 396
7-5:8  Scope of Examination at Depositions....................... 397
7-5:9  Objections at DepositionS............ccevvvveeeeviieeeeennnennn. 397
7-5:10  Protective Orders During Depositions...................... 397
7-5:11  Return of Depositions ..........ccccveeeeveuveeeeevinieeeeinnnennn. 397
7-5:12  Right of Defendants to Be Present and
Represented at Depositions..........cc.eeeeeevvieeeeiineeeeennns 398
7-5:13  Waiver of Presence and Failure to Appear
At DEPOSTLIONS. ...vvvviieiieiiiieeeiiiie et 398
7-5:14  Definition of Unavailable .............cccceeveeeiiiieeninnn.n. 398
7-5:15 Taking and Use in Court of Depositions
DY AZIEemMENt ....oeevieieieiiiiiiiiieeeeeeee e e e e e 399
7-5:16  Expenses of Depositions and Copies..............c......... 399
7-6  POSTCONVICTION DISCOVERY ........cocveviiiiiiiieiieine 399

xlii a CONNECTICUT CRIMINAL PROCEDURE

CT_Criminal_Procedure_FM.indd 42 @ 2/22/2023 5:15:43 AM



Table of Contents
Chapter 8: Disposition Without Trial........cccccceeiiieiciirnrvnneeeeenioescsssonnns 403
8-1 PROCEDURE FOR PLEA BARGAINING..............ccue....... 403
8-1:1  Roles of Counsel........oecuvieriiiiiiieiiiieiiie e 403
8-1:2  Discussions with the Defendant....................ccoeuve.. 404
8-1:3  Scope of Discussions and Outcomes......................... 404
8-1:4  Plea AGreements ..........coocvveeeevvieeeeriiieeeeeiieeeeeineennn 405
8-1:5  Victim’s Rights and Impact on Plea Bargaining........ 406
8-2 ETHICAL CONSIDERATIONS IN
PLEA BARGAINING......cccoeiiiiiiiiieiccie e 406
8-3  JUDICIAL PRETRIALS ......oootiiiiiiiiie et 407
8-4 PRETRIAL DIVERSIONARY PROGRAMS ...................... 407
8-4:1 “Miscellaneous Dispositions”...........cccceeeeeevvereennnne. 407
8-4:2  Accelerated Rehabilitation (“AR”)........ccoevvvieevnnn.n. 408
8-4:3  Supervised Diversionary Program (“Psyc AR”)........ 410
8-4:4  Connecticut Alcohol and Drug Abuse
Counseling Program (“CADAC”).......cccocveeveirvereenns 413
8-4:5  Pretrial Drug Intervention and Community
Service Program (“DICSP”) ........ccccoovvviiiiiiiiieen. 416
8-4:6  Pretrial Impaired Driving Intervention Program ...... 419
8-4:7  Pretrial School Violence Education Program............ 422
8-4:8  Pretrial Family Violence Education Program
(“Family VIOlence™) ...cccvvvieevuiieieeiieeeeeiieeeeeiiee e 423
8-4:9  Suspension of Prosecution for Certain Firearms
OFTENSES .ottt 425
8-4:10 Minor Driving and Alcohol Offenses Committed
DY YOUtDS. ..o 425
8-5 COMMUNITY COURT ....ccooooviiriiiiiiiieiieciie e 426
8-6  REFERRALS ....ccoioiiitiiieeieeeeeeee e 427
8-6:1  Family Relations..........cccceeiivviiiiiiiiiiiccccieeeeen 427
8-6:2  State Contractor Programs .............ccccoeeeeuvvvviereeeeennn. 427
8-6:3  Independent Counseling and/or Treatment............... 428
8-7  MOTION TO DISMISS ....cciiiiiiiiecieeie et 428
8-7:1  Timing and Form of Motions to Dismiss.................. 428
8-7:2  Bases for Motions to DiSMIss .........ccceevveeerreerieeennne. 429
8-7:3  Defects Not Requiring Dismissal.............cc.cccoeuven.n. 430
8-7:4  Judicial Entrance of a Dismissal.............ccccoeeevnnnen.n. 430
8-8  NOLLE PROSEQUI ......cccoooiiiiiiiiiciiicie et 430
8-8:1  Defendant’s Objection to Entrance of a Nolle.......... 431
8-8:2  Effect of @ NOIE ..ooovvieiiiieiiieiieeie e 431
8-9  GUILTY PLEAS. ..ottt 432
8-9:1  Effect of a Guilty Plea ..........cccoeeeevviviiiiiiiiiieecn. 432

CONNECTICUT CRIMINAL PROCEDURE  xliii

CT_Criminal_Procedure_FM.indd 43 @ 2/22/2023 5:15:43 AM



Table of Contents
8-9:2  Notice to Judicial Authority of Agreement............... 433
8-9:3  Constitutional Underpinnings and
Judicial ACCeptance .......c.oeevvvvviieeiiiiiieeeeiieeeeeieenn 433
8-9:3.1  Canvass of Defendant ...............ccccoooonn. 434
8-9:3.2  Voluntariness of the Plea.......................... 435
8-9:3.3  Factual Basis .........ccooevvviieviiiiiiiiiecee 436
8-9:4  Advisements and Collateral Consequences
Of @ CONVICHON ....vviiiiiiiiie et 437
8-9:5  Sentencing After Judicial Acceptance....................... 438
8-9:6  Judicial Rejection.........ccccvveiivviiiieeiiiiieeeciieee e 439
8-9:7  Pleading to Other Offenses or Second Part
of Information after Guilty Finding......................... 439
CONDITIONAL PLEAS. ......oiiiiieeieeeeeee e 440
8-11 PLEA OF NOLO CONTENDERE...........ccccoooviiiiiiie 441
- PLEA UNDER THE ALFORD DOCTRINE....................... 441
8-13 GARVINPLEAS ...t 442
-14  WITHDRAWAL OF PLEA ......ccoiiiiiiiieeeeeeeeeeee e 443
8-14:1 Breach of Plea Agreement ..........ccccceeeevvvvvirvieeeeeeennn. 443
8-14:2  Other Bases.......cccvvvviiiiieeiiiiiiiiieeeee e 444
8-14:2.1 Failure to Comply with the Practice Book...444
8-14:2.2 Lack of Voluntariness ..............cccvereennne.. 444
8-14:2.3 Lack of a Factual Basis.............cc....ccu.... 445
8-14:2.4 Additional Bases ............ccoevvveeiinieieennnn. 445
8-14:3  Effect of Withdrawal ............ccccooevviiiiiiiiie 445
Chapter 9: Competence of the Defendant..........ccccoeeerevvnneeeeieieescsssonnn 447
9-1 THE CONSTITUTIONAL AND STATUTORY
BACKGROUND ..ottt 447
9-2  WHEN DOES THE ISSUE ARISE? ........coooviiiiiiiiiiceee 448
9-3 THE TRIAL COURT’S INDEPENDENT
DUTY AND INQUIRY ...ooooiiiiiiiiiiicecieeeee e 449
9-4 COMPETENCE COMPARED TO MENTAL
ILLNESS AND LEGAL INSANITY ...ccooooiiiiiiiecieeee 451
9-5 THE COMPETENCY EXAMINATION
AND HEARING ....cooiiiiiiiiiiieteee e 452
9-6  POST-HEARING PROCEDURES...........ccooooiiiiiiiieee 453

9-6:1  If the Defendant Is Likely to Regain Competency....453

9-6:2  If the Defendant Is Unlikely to Regain
COMPELEIICE ...uvvvviirieeeeeeeiiiiiiieeeeeeeeeeiibreeeeeeeeeeeeeennns 454
9-7  INVOLUNTARY MEDICATION.......ccceovveieiiieieeieeiene 455

xliv. CONNECTICUT CRIMINAL PROCEDURE

CT_Criminal_Procedure_FM.indd 44 @ 2/22/2023 5:15:43 AM



Table of Contents
Chapter 10: Right to Counsel..........cccoierrrvvnnnneeiiienicsssssssnneessssssssssssnnes 459
10-1 ORIGIN AND NATURE OF THE RIGHT
TO COUNSEL....iiiiiiiieiieee e 459
10-2 WHEN THE RIGHT ATTACHES..................cccco, 461
10-2:1  Generally ......ooooeeeiiiiiiiiiiiec e 461
10-2:2  Initiation of Adversary Proceedings ......................... 461
10-2:3  Critical StageS.....cccvvvviieieiiiieeeeieee e 463
10-3  RIGHT TO COUNSEL DURING CUSTODIAL
INTERROGATIONS ....oooiiiiiiiiieie ettt 465
10-4 APPOINTMENT OF COUNSEL
FOR INDIGENT DEFENDANTS.......oovviiiiiiiiiiiieeeeeee 467
10-4:1  Constitutional and Procedural Requirements............ 467
10-4:2  Substitute Counsel.........cccoeviieviiieniiieiieeniee e, 467
10-5 RIGHT TO EFFECTIVE ASSISTANCE OF COUNSEL....469
10-5:1  The Standard ........ooooeiiiiiiiiiiiieee e 469
10-5:2  The Proper Forum for Raising the Claim.................. 469
10-5:3  Ineffective Assistance at Trial..........ccoevivereiieeneeennne. 470
10-5:4  Ineffective Assistance in Relation to a Guilty Plea....471
10-5:5 Ineffective Assistance on Appeal........c..cccovvvereennnne. 472
10-5:6  Decisions Reserved to the Defendant....................... 473
10-6 INTERFERENCE WITH THE RIGHT
TO ASSISTANCE OF COUNSEL........cociviiiiiieiieeieeeenenn 473
10-6:1 Interference by the Government ...............ccceeeenne... 474
10-6:2  Interference by the Court........cccoveveeviviiieeiiiereennne. 475
10-7 THE RIGHT TO CONFLICT-FREE
REPRESENTATION .....oooiiiiiiiiiiiiiieieeieeeiie et 476
10-7:1  General PrinCiples...........coccvveeeviiieieeiiiiieeeeciiee e 476
10-7:2  Joint Representation ............c.coeeuvveeeevciveeeeecneeeeennee. 478
10-7:3  The Attorney Witness.......cc.eeeeveuvieeeevcureeeeeciieeeeeenee. 479
10-7:4  WARLVET .oooviiiiiiiieiiee et e 480
10-8 RIGHT TO SELF-REPRESENTATION..........ccocoviiiene, 481
10-8:1 Competency to Represent Oneself ...............ccceveeeee.. 481
10-8:2  Determining Mental Competency to
Self-Represent.........cccvvieeviiieeeiiiiieeeieee e 482
10-8:3 Invocation of the Right to Self-Representation
and Waiver Procedures ...........ccocceeviiienoiieeniieniieens 483
10-8:4  Denial of Request for Self-Representation................ 484
10-8:5 Discovery Procedures for Self-Represented
and Incarcerated Parties ...........ccccoevvvieviieiniieninen, 485
10-8:5.1 Access to Legal Research...............ccceoe.... 485
10-8:5.2 Right to Investigative Assistance .............. 486
CONNECTICUT CRIMINAL PROCEDURE  xlv

CT_Criminal_Procedure_FM.indd 45 @

2/22/2023 5:15:43 AM



Table of Contents

10-8:6  Trial Procedures and the Self-Represented

Defendant.........cocovviiieiiiiiiieiiiieccee e 487
10-8:7 The Disruptive Defendant and Removal
Procedure.......coooiiiiii 487
10-8:7.1 The Disruptive Defendant........................ 487
10-8:7.2 The Disruptive Self-Represented
Defendant..........cccoovvviiiiiiiieiiiiiieeeeeee 489
10-8:8  Mid-Trial Withdrawal/Demand for Counsel............. 490
10-8:9 Hybrid Representation............ccccvveeeeviveeeeecneeeeennnee. 491
10-8:10 Standby Counsel...........cooovvviieiiiiiiieeiiiieeeeieee e, 492
Chapter 11: Jury Right, Selection and Misconduct.............ccccceueeeeee. 493
11-1 RIGHT TO AJURY TRIAL .....coooviiiiiieiieeeeeee e 493
11-1:1  Constitutional Right............cccoeeiiiiiiiiiiiiiiiieeee, 493
11-1:1.1  Scope of the Federal
Constitutional Right..............cccoceeennnn.n. 494
11-1:1.2  Scope of the Connecticut
Constitutional Right..............cccoceeennnn.n. 495
11-1:2  Statutory Right.......cccccoooviiiiiiiiiicec e, 496
11-1:3  Waiving the Right..........cooooiiiiiiiiiiie, 496
11-1:3.1 Personal Waiver—Canvass ....................... 497
11-1:3.2 Knowing, Intelligent, and Voluntary........ 498
11-2  JURY SELECTION: PRACTICES AND PROCEDURES...499
11-2:1  Number of JUIOrS ......ooeiiviiiiiiiiiiieeeeieee e 499
11-2:1.1  Regular JUrors ........ccoeeeveeviveeniieniieennenn 499
11-2:1.2  Alternate JUIOrS.....cceeeeevvveeeeeiiieeeeiienenn 500
11-2:1.3  Stipulation to a Fewer Number
OF JUTOTS .o 500
11-2:1.4  Juror Qualifications ..............cceevvvreeenneen.n. 501
11-2:2  Challenges to the ATray ......ccceevevveeviieniieeniieeieene 502
11-2:2.1  General Rule........cccccoeviiiiiiiiiiiiiieeeeee, 502
11-2:2.2  Timing of the Challenge..........c..cccveennee.. 503
11-2:2.3  Constitutional Basis .............ccccvvveevnnnen.n. 503
11-2:2.4 Due Process/Sixth Amendment ................ 504
11-2:2.4a Prima Facie Showing ............. 504
11-2:2.4b  Prosecution Burden ............... 505
11-2:2.4¢c  Sixth Amendment Claim ....... 505
11-2:2.4d  The Nims Test.....ccccvvvvreeennnn. 505
11-2:2.5 Equal Protection...........ccccccuvvevvreenierennnnn. 505
11-2:2.5a Prima Facie Showing............. 505
11-2:2.5b  Prosecution Burden ............... 506
11-2:2.5¢  Standing ..........ccoevveeevininneenns 506

xlvi CONNECTICUT CRIMINAL PROCEDURE

CT_Criminal_Procedure_FM.indd 46 @ 2/22/2023 5:15:44 AM



Table of Contents
11-2:3  Introduction to the Panel................coooviiiiiiinneennne. 506
11-2:3.1  Juror Orientation...........ccceeeeeevveeeeennennn. 506
11-2:3.2  Preliminary Remarks by the Court........... 507
11-2:3.3 Preliminary Remarks by Counsel ............. 507
11-2:3.4 Excusing Those with Reservations
OF CONflICES..ooouvvieiiiieiiieeieeeiee e 507
11-2:4  Individual Voir Dir€........ccccceeeeviiiiiieiiiieeeeiieeeeee, 508
11-2:4.1 Constitutional and Statutory Provisions... 508
11-2:4.2 Presence of Judge Required...................... 509
11-2:4.3  Scope of Questioning ............ccccveeeeenneen.n. 509
11-2:4.4 Challenges for Cause ...........ccoecvvveeeennnen.n. 511
11-2:4.5 Alternative Panel Approach...................... 512
11-2:5 Peremptory Challenges .........ccocccueeeevniiieeiniiieeennnne. 513
11-2:5.1 Statutory and Practice Book
Provisions .........cccoeevveeeiireniieeniee e 513

11-2:5.1a Offenses Punishable by
Death or Life Imprisonment
Without the Possibility of

Release.......cccoovvviiiiiiiiiennnnn. 514
11-2:5.1b  Offenses Punishable by
Life Imprisonment................. 514

11-2:5.1c  Offenses Punishable by
More than One Year

but Less than Life.................. 514
11-2:5.1d Offenses Otherwise
Punishable .............ccceveieennne. 514
11-2:5.2  Permissible Reasons..............ccccvvveevnnnen.n. 514
11-2:6  Challenges Pursuant to Batson v. Kentucky............... 515
11-2:6.1 General Rule.........ccccceevieiiiiiiiiiiiieeeee, 515
11-2:6.2  TIMING...vvviiiiiiiiieeiiiee e 515
11-2:6.3  Batson Hearing............ccccooveveevcvveeeeecnnnen.n. 516
11-2:6.3a  Claim Raised ............ccc.eoe... 516
11-2:6.3b  Opposing Response ............... 516
11-2:6.3¢  Burden of Persuasion ............ 517
11-2:6.4 Factors Supporting the Challenge ............ 517
11-2:6.5 Factors Undermining the Challenge......... 518
11-2:6.6 Remedy for Batson Violation.................... 519
11-2:7  Pretrial PUbiCIty .....c.oveiiviiiiiiiiiiccceeeee e 519
11-2:7.1 Transfer of Prosecution...........c....cceeuveee.. 520
11-2:7.2  Ordinary v. Extreme Circumstances ......... 521
11-2:7.3  Extensive Voir Dire........cccccccoevvvvieeeennnnn.n. 522
11-2:7.4 Cautionary instructions.................cceuve.... 523

CONNECTICUT CRIMINAL PROCEDURE  xlvii

CT_Criminal_Procedure_FM.indd 47 @ 2/22/2023 5:15:44 AM



Table of Contents

11-3 JURY MISCONDUCT ....oooiiiitiiiieeeeee e 523
11-3:1  General RUle........oovveieeeieeeeeeeeeeeeeeee e 524
11-3:2  Types of Misconduct .........ccceeeviveeniieniiireniieeieeee 524

11-3:2.1 Improper Communications or Conduct.... 525
11-3:2.2  Exposure to Extrinsic Evidence

and Media ..........oooovvviiiieiiiiieeeee 526
11-3:2.3  Juror Inattention or Intoxication.............. 528
11-3:2.4  Miscellaneous ACtS.......ccccveeveevvveeeeenneennn. 529
11-3:3  Inquiry Required by the Court..........cccceveviieennrenne. 531
11-3:3.1 Preliminary Inquiry Pursuant to
State V. BrOWH ....vvvvviieeeeieecciiiiieeeeeeeen, 531
11-3:3.2 Factors Relevant to Form and Scope
Of INQUITY ..oovviiiieiiiicee e 535
11-3:3.3  Special Inquiry: Juror Racial Bias............. 536
11-3:4  Remedy.....oooiivuiiiiiiiiiiieeeieeeeee e 536
11-3:4.1 Curative Instructions............ccccvveeeennen.n. 537
11-3:4.2  Alternate Juror Substitution..................... 537
11-3:4.3  Mistrial......coooeiiiiiiiiiiiieeiiecceeeeeeeen 538
11-3:5 Trial Court’s Discretion/Appellate Court Review...... 538
Chapter 12: Fifth and Sixth Amendment Issues at Trial ...................... 541
12-1 THE RIGHT TO A PUBLIC TRIAL...............ccooi, 541
12-1:1  History and BasiS...........ccocveieiviiiiieeiiiiee e 541
12-1:2  Constitutional Provisions..............cccceeuveeeeevveeeeeennee. 542
12-1:3  Right of Access to the Trial
and Closure of Trial..........ccooviiiiiiiiiiiiiceeees 543
12-1:3.1 Practice Book Provisions...............ccc....... 543
12-1:3.2  Scope of the Right........cccoocviiviiiiinenen. 543
12-1:3.3  When is Closure Justified? ..............cc........ 544
12-1:4 Right of Access to Documents
and Restrictions Thereto..........ccooevviiiiviiiiieiiieeeen, 546
12-1:5 Appellate Review of a Closure Order........................ 547
12-1:6  Media’s Right of Access and Prejudicial
PUDBICILY....vvvviiiiiiiecceee e 548
12-2  THE RIGHT TO BE PRESENT .............cccoci, 549
12-2:1 The Defendant’s Right to be Present......................... 549
12-2:1.1 Constitutional Basis .............ccccvvreernnnen.n. 549
12-2:1.2  Practice Book Provisions...............ccc....... 549
12-2:1.3 Case Law on the Defendant’s Right
tobe Present........ccccvvvveiiiiiiiiiiiiiiiieeeeee, 550

12-2:1.4 Sequestration and Comment on the
Defendant’s Presence in the Courtroom ...551

xlviii CONNECTICUT CRIMINAL PROCEDURE

CT_Criminal_Procedure_FM.indd 48 @ 2/22/2023 5:15:44 AM



Table of Contents
12-2:1.5 The Disruptive Defendant........................ 552
12-2:1.6 Defendant’s Clothing and Shackling ........ 553
12-2:2  The Victim’s Right to be Present...............cccvvvreennnn.e. 554
12-3  THE STATE’S CASE.....oiiiiiiiieieeeeee et 555
12-3:1  Burden of Proof .........cccooiiiiiiiiiie 555
12-3:2  Motion for Judgment of Acquittal ........................... 556
12-3:3  The Child Witness .........ccceevveeviieeniieeieeeiee e 557
12-4 THE RIGHT OF CONFRONTATION.........ccceecvieiieiiiennnns 558
12-4:1  Origin and Nature of Right to Confrontation .......... 558
12-4:2  When the Right Attaches.........ccccccoooveviiiiiiiiineennn. 559
12-4:3  Right to Physical Confrontation............ccccceeenueeenee. 560
12-4:3.1 Constitutional Requirements.................... 560
12-4:3.2  Exceptions Generally.............cccoeeveeennnen.n. 560
12-4:3.3 Testimony Permitted After
a Jarzbek Hearing..........ccccccoooeeviieeeennnn.n. 561
12-4:4  Waiver of Right to Confrontation .............c.c.ccceeenee. 562
12-4:4.1  Generally........coooeeeiiiiiiiieeiieiiiiieeeee e 562
12-4:4.2  Forfeiture by Wrongdoing ..............cc........ 563
12-4:5 Right to Cross-EXamine ...........ccccevvevevvieeniieeneeennne. 563
12-4:5.1  Generally.......ccoooeeeiiiiiiiieiiieiiiiieeeee e 563
12-4:5.2  Restrictions on the Scope
of Cross-Examination .............ccccceevuennns 564
12-4:5.3 Cross-Examination Regarding Criminal
Conduct of the Witness..........cceeevvveennnen. 566
12-4:5.4 Use of Privileged Information
in Cross-Examination..........cccceeveveennnen. 566
12-4:5.5 Rape Shield and its Exceptions................. 567

12-4:5.5a  Applicability of the Statute.... 569
12-4:5.5b  Subdivision (1): Alternate
Source of Semen or Injury.....570
12-4:5.5¢  Subdivisions (2) and (3) ......... 571
12-4:5.5d  Subdivision (4): Evidence
Otherwise So Relevant and
Material to a Critical Issue ....571
12-4:5.5¢  Subdivision (4): Alternate
Source of Sexual

Knowledge.........ccoevvvevrnnnnnnn.. 572
12-4:6  Crawford v. Washington.............ccc..cccevueeeeeieeneennne.. 573
12-4:6.1 What is a Testimonial Statement? ............. 574
12-4:6.2  Availability for Cross-Examination........... 578

12-4:6.3  Prior Opportunity for
Cross-Examination...............ccceevvereeennen.n. 580

CONNECTICUT CRIMINAL PROCEDURE  xlix

CT_Criminal_Procedure_FM.indd 49 @ 2/22/2023 5:15:44 AM



Table of Contents

12-4:6.4 Summary: Determining the

Admissibility of Statements...................... 581
12-5 THE PRIVILEGE AGAINST
SELF-INCRIMINATION AT TRIAL .....coooovviiiiiiiiee 581
12-5:1 The Purpose and Scope of the Privilege.................... 581
12-5:1.1 Definition and Origin of the Right........... 581
12-5:1.2 Relevant Constitutional and
Statutory Provisions ............cccceeeevevieeeenns 583
12-5:1.3 Required Elements of the
Testimonial Privilege ............ccoovvieeennnn.n. 584
12-5:1.3a  CompulSion...........c.ccevverenns 584
12-5:1.3b  Testimony ..........cccceeeevvveeeennns 586
12-5:1.3¢  Incrimination.............cc.......... 587
12-5:1.4  Availability and Scope of Privilege ........... 588
12-5:1.5 Raising the Privilege in Non-Criminal
Proceedings .........ccoovveveeviiiiieeiiiiieeeinennn 589
12-5:2  Procedure at Trial: How to Invoke the Privilege........ 590
12-5:2.1 Requirement of Witness to Invoke ........... 590
12-5:2.2  Obligation of Trial Court Once
Privilege is Invoked..........cccceeevviiiiiiennnen. 591
12-5:2.3 Restrictions on Prosecutor When
Witness Invokes the Privilege.................... 594
12-5:2.4  When the Defendant Invokes the
Privilege or Chooses to Testify.................. 595
12-5:2.5 The Granting of Immunity....................... 597

12-5:2.6 Conflict Between Witness’ Invocation
of the Privilege and Defendant’s
Sixth Amendment Right to
Compulsory Process and to

Confrontation.........ccccceeeevveeieevinieeeeennennn 598
12-5:3  The Production of Documents Pursuant
tO SUDPOCNA.....ccvviiiiiiiiiie et 599
12-5:3.1 Privilege Applies; the Act
of Production Doctring...............cccveeeenn. 599
12-5:3.2  Privilege Does Not Apply......ccccvvveeennnnnn. 600
12-6 THE RIGHT TO PRESENT A DEFENSE .......................... 601
12-6:1  Generally ........oooveeiiiiiiiiiiieeeeecee e 601
12-6:2  Recognized Defenses ..........ccceeveveeniieniieeniieeieeee, 603
12-6:3  Affirmative Defenses.........ccccccovvvveiieviieieeiiiieeeeee. 604
12-6:4 Right to Compulsory Process ..........ccccvveeeveviereennee. 605
12-7 PROSECUTORIAL IMPROPRIETY
OR MISCONDUCT ...ttt 607

1 CONNECTICUT CRIMINAL PROCEDURE

CT_Criminal_Procedure_FM.indd 50 @ 2/22/2023 5:15:45 AM



Table of Contents
12-7:1  General Jurisprudential Considerations.................... 607
12-7:2  Categories of Prosecutorial Impropriety................... 609
12-7:2.1 Appeals to the Passions, Prejudices,
or Sympathies of the Jurors...................... 610
12-7:2.2  Expressions of Personal Opinion.............. 611
12-7:2.3 Impugning Defense Counsel..................... 613
12-7:2.4 Proscription Against Presentation
of Matters or Facts Not in Evidence ........ 613
12-7:2.5 Violation or Defiance of Trial
Court Orders .......ocueeeeerniieeeiiiieeeeiieeenn 614
12-7:2.6 Comment on Missing Witnesses............... 615

12-7:2.7 Improprieties that Stem From

Questioning or Treatment of

Witnesses; State v. Singh..........cccc.coeeue.... 615
12-7:2.8 Improprieties that Distort the State’s

Burden of Proof or Burden the

Defendant’s Constitutional Rights ........... 617
12-7:3 Remedies at Trial: Objections, Curative
Instructions, and Mistrial ............ccccevvvevveiveeeeeiiiinnnnns 618
12-7:4 Remedies on Appeal .......cccceeeeviiiiiiiviiiieeeiieeeeeee, 619
12-7:4.1  State v. Williams ...........c..cccooveveuvevnurennnn.n 619
12-7:4.2  Supervisory Authority ..........ccccvvveeennnen.n. 621
12-8  JUDICIAL MISCONDUCT ......oooiiiiiiiieiieeiie e 622
12-8:1  INtroduCtion ..........ccceeeriieeiiieeniie e 622
12-8:2  BIaS.iiiiiiiiieeiiie et e 623
12-8:3  Participation in Plea-Bargaining Process .................. 624
12-8:4 Improper Questioning of Witnesses.............c.cceeen... 625
Chapter 13: Presenting the Case at Trial — Part L..........cc.cccceeeuuueeennnee. 627
13-1 OPENING STATEMENTS .....cctiiiiiiiieiiecieeie e 627
13-1:1 Introduction of the Case to the Jury..........ccccoeenne... 627
13-1:2  Opening Statements Not Guaranteed
by Law or Rule ......oooovviviiiiiiiiiiiiiecee e, 628
13-1:3  Use of Exhibits in Opening Statement...................... 629
132 WITNESSES ... ..ooiiiiieiiieit ettt 630
13-2:1  COMPCLENCY ..ccceeeeeiiiiiiiiieeeeeeeeeiireee e e e e e e ivrraeeees 630
13-2:1.1  Child Witnesses ........ceevuveervveenveerireennnnenn 631
13-2:1.2 Child Victims of Sex Abuse...........cccuo..... 632
13-2:2  Procedure for Summoning Witnesses to Court ......... 633
13-2:2.1  Police Witnesses.........cevvvrervveenveeriereennnnenn 634
13-2:2.2  Federal Witnesses and the
Touhy DOCIIINE.......ovvveeeiiieeeeiiieeeeienn 634

CONNECTICUT CRIMINAL PROCEDURE li

CT_Criminal_Procedure_FM.indd 51 @ 2/22/2023 5:15:45 AM



Table of Contents
13-2:2.3  Incarcerated Witnesses ..........cccceeeeenneen.n.
13-2:2.4  Out-of-State Witnesses ..........cccvvvreernneennn.
13-2:2.5 Reluctant Witnesses and Material
Witness Warrants ...........cccceeeeevveeeeennnnen.n.
13-2:3  Disclosure of Witness Statements..............ccceeeeenne...
13-2:4  SequeStration .........cccuvvieeeeiiiieeeeiiiee e e e e
13-2:5  IMMUNIEY ..ooiiiiiiiiiiiii e
13-2:6  Examination of Witnesses by the Court....................
13-3  PRESENTATION OF EVIDENCE ........c..ccocoiiiiiiiiiie,
13-3:1  Order of Presentation at Trial............cc..ccoevvereennne.
13-3:2  Motions to Re-Open the Case-in Chief.....................
13-3:3  Direct EXamination .............cccceeevveieeviiveeeeeiieeeeennee.
13-3:4  Anticipating Impeachment ...............cccceeeveviereenn...
13-3:5  Cross-EXamination ...........cccccceeevveeeeviveeeeecnieeeeennee.
13-3:5.1 Constitutional Right of
Confrontation.........ccccceevevveeeeevinieeeeennennn.
13-3:5.2 SCOPC..uuiiiiiiiieeeeeiieee e
13-3:5.3 Good Faith Basis Required ......................
13-3:5.4 Hypothetical Questions Permitted............
13-3:5.5 Cross-examining Co-Defendant ...............
13-3:6  Re-Direct Examination...........ccccceeeeeviivieeeecneeeeeennne.
13-3:6.1 Opening the DoOT........ccccvvviiieeiiiieennnn.
13-3:6.2 Rule of Completeness...........ccccvvveeeennnnennn.
13-3:7 Procedure for Admission of Exhibits........................
13-3:8  Authentication and Chain of Custody......................
13-3:8.1 Audio Recordings and 911 Tapes..............
13-3:8.2 Real Evidence and Contraband ................
13-3:8.3  Electronic Communications and
Digital Evidence ...........coocvvvieveiiiiiinnn..
13-3:9  Objecting to the Admission of Evidence...................
13-3:10 Making the Offer of Proof ...........ccooveviiiiiiiiieen.
13-3:11 Motions in Limine...........cccoueeeeeivveeeeeiieeeeeeiieeeeeennee.
13-3:12 State Law Claims of Privilege ..........ccccooeeevvivireennnnne.
13-3:12.1 Spousal Testimony and Domestic
Violence Prosecutions............cccceeeevnnnn.n.
13-3:12.2 Parent-Child Testimony................ccouven..
13-3:12.3 Attorney-Client Communications ............
13-3:12.3a Joint Defense Meetings
and Communications.............
13-3:12.3b Inquiry Into Plea
Negotiations ..........ceeeevveeennns
13-3:12.3¢ Meetings With Counsel .........

lii CONNECTICUT CRIMINAL PROCEDURE

CT_Criminal_Procedure_FM.indd 52

2/22/2023 5:15:45 AM



Table of Contents

13-3:12.3d No Wiretapping of

Privileged Conversations........ 661
13-3:12.4 Medical Treatment, Mental Health,
and Sexual Assault Records...................... 661
13-3:12.4a Physician-Patient
Communications.................... 661
13-3:12.4b Medical Records.................... 661
13-3:12.4¢ Psychiatrist-Patient
Privilege.......cooevvviieviniieennnn. 663
13-3:12.4d Psychologist-Patient
Privilege........ccoevvviieviiieeeenn. 665
13-3:12.4e Sexual Assault/Rape
Crisis Centers..........cooeeuvvnee.... 665
13-3:12.5 Substance Abuse Records............coeoeeeenn. 666
13-3:12.6 Information Provided by Defendant
to Bail Commissioner ...........cccccvveeeeeennnn. 666
13-4 COMMON RELEVANCY OBJECTIONS
AND ISSUES OF ADMISSIBILITY ...cvvvviiiiiiiiiiieeeeee 666
13-4:1  General Principles..........coooveeeeiiiiieeeiiiieeeeciieeeeeee 666
13-4:2  Defendant’s Prior Misconduct ................ccceeevvvnnenn... 668

13-4:2.1 Use of Defendant’s Prior Convictions
During Cross-Examination of the

Defendant.........cccoooeiiiiiiiiiiiiiiiiiiieeen, 669
13-4:2.2 Offered as Proof of Violent Character
of Defendant..........cccccevvvvvviiieeiieiiiiiinnnnns 673

13-4:2.3 Offered as Proof of Defendant’s
Knowledge, Intent, Motive, Planning,
Opportunity, Common Plan or
Scheme, or Identity..........ccovevviiiiiiniinennn, 674
13-4:2.4 Defendant’s Prior Misconduct in
Sexual Assault Cases

(State v. DeJeSus) .......ccc.eeeeeeeeeiivveenaaaaannns 677
13-4:3  Witnesses’ Prior Misconduct............ccccveeeeveniereennn... 678
13-4:3.1 Prior ConviCtions ..........cccceeeeeevveeeernneennnn 678
13-4:3.2  Uncharged Misconduct ................ccouunen.. 680
13-4:3.3 Bias, Motive, or Interest of a Witness....... 680
13-4:3.3a  Pending Charges.................... 681

13-4:3.3b  Plea and Cooperation
Agreements.........ceeeeeeeeeeennnnns 682

13-4:3.4  Victim’s Prior Sexual Conduct

and Rape Shield Statute................ccoeunee.. 682
13-4:4  Photographs and Maps...........ccccveeeeeivieeeeciieeeenee. 684

CONNECTICUT CRIMINAL PROCEDURE  liii

CT_Criminal_Procedure_FM.indd 53 @ 2/22/2023 5:15:45 AM



Table of Contents
13-4:5 Consciousness of Guilt Evidence..............ccceeeeenne.e.
13-4:5.1 FHght..oooiiiiiceeeee e
13-4:5.2 TRhreats ......ccoeevveeeeeeiiieeeeiiiee e
13-4:5.3 Other Evasive Conduct..........cccoeeeevnnen.n.
13-4:6  HeArSAY....vvvviiieeeeieiiiiieiee et
13-4:6.1 Generally.........cooeeviiiiiiiieiieiiiieeeeee e,
13-4:6.2 Nonverbal Conduct May Be Hearsay .......
13-4:6.3 Non-Hearsay........cccccceeveeeeieiiciiiiiiiieeeeenn,
13-4:6.3a  Effect on Hearer ....................
13-4:6.3b  Verbal ActS.......cccvvvvvveniinenns
13-4:7  AdMISSIONS ...vvvviiiiiiiiiicceieee e
13-4:7.1 Defendant’s Oral and Written
Statements.......ccuvveeeeeeeeeieiiiiiiieee e e
13-4:7.2  Prior Guilty Pleas..........cccccccovvvvireencnnnn.n.
13-4:7.3  Admission into Diversionary
Programs ..........ccccceeciiiiiiiiiiiiiieeieeeeeeeeeee
13-4:8  Coconspirator Statements..........c..eceevevveeeeeeneeeeennnnn.
13-4:9  Prior Inconsistent Statements ............cccccceevveeeennnne.
13-4:9.1 Impeachment Using a Prior
Inconsistent Statement ................ccevveeenn.
13-4:9.2  Substantive Use and Whelan ....................
13-4:9.2a General Requirements............
13-4:9.2b  Gatekeeper Function
of Court ....oeevvviiiieiiiiieeenee,
13-4:10 Prior Consistent Statements.............ccccveeeeeeveeeeennnne.
13-4:11 Pretrial identifications.............coeevveeeeveivieeeecnieeeennee.
13-4:12 Excited Utterances and 911 Calls..............cccvverennnne.
13-4:13 Declarations Against Penal Interest..........................
13-4:14 Former TeStimONY ..........ccccveeeevivieeeeiiieeeeeeiieeeeeeenee
13-4:15 Statements to Medical Personnel ...............cc.............
13-4:16 Business Records and Police Reports..........c.....c........
13-4:17 Computer Records..........ooouvviieviiiiiieiiiiiceeciieeeee
13-4:18 Tender Years EXCeption .........ccccvvviieevivieeeeciieeeenee.
13-4:19 Constancy of Accusation in Sexual Assault Cases....
13-4:20 Scientific REPOTtS....c.vvviiiviiiiieeiiiieceeeiieee e
13-4:21 Corpus Delicti Evidence .........cccocveeeeviviieiiiiieeeennee.
13-5 EXPERT TESTIMONY ..cooooiiiiiiiii,
13-5:1 Standard for Admissibility; Expert v. Lay
OPINION 1.ttt
13-5:2  Scientific Evidence and State v. Porter ......................
13-5:3  Admissibility of DNA Evidence........cc.ccccoevvveeennnn.e.
13-5:4  Medical EXaminer ..........cccccoeeevevieeeeviieeeeeeiieeeeeenee

liv. CONNECTICUT CRIMINAL PROCEDURE

CT_Criminal_Procedure_FM.indd 54

2/22/2023 5:15:46 AM



Table of Contents
13-5:5 DU CaSES ceeeiiiiiieeiiiiieeeiiiieeeee e 714
13-5:5.1 Results of Chemical Analysis to
Determine Blood/Alcohol Content........... 714
13-5:5.2  Field Sobriety Tests .......cccceeeeevveeeernneen.n. 715
13-5:6  Narcotics Trafficking ...........cccooevviiiiiiiiiiiieeee, 716
13-5:7 Eyewitness Identification EXperts ..........c.ccccceeveenee. 717
13-5:8  Child Sexual Abuse EXperts..........cccoeeuveeeevcrieeeennnee. 718
13-5:8.1 Generally Allowed.........cccooevvvvviiieennnnen.n. 718
13-5:8.2  Limitations .....ccovveeruveeeiueeeniieenireesieeennnnen 719
13-5:9  False Confessions ........ccceeerueeeriieenieeniieenieeeieeenes 719
13-5:10 Jailhouse Informants .............ccceevveeeeviiveeeeeciieeeeenee, 721
13-5:11 Syndrome Behavior..........ccccoeeeveiiiiieviiiiiiciieeeene, 722
13-5:12 Cell Phone AnalysiS........cccceeeevevieiieeiiiieeeeciieeeennee, 722
Chapter 14: Presenting the Case at Trial — Part II .............cccceuueeene.e. 723
14-1 JURY INSTRUCTIONS......cctiiitiiiiiiiieiieciee et 723
14-1:1  General Principles...........cocovveeeviiiiieeciiieeeeciiee e 723
14-1:2  Judicial Branch Jury Instructions..............cccceeeeennne... 725
14-1:3  Standard of Review on Appeal.........ccc.cccoovvvvreennne. 726
14-1:4  State v. Kitchens and the “Implicit Waiver” Rule ...... 727
14-1:5 Request to Charge ........coocoeeeeeviiiieeiiiiieeeiieeeee 728
14-1:6  Charge Conference ..........cccceeeeveveeeeevcveeeeecieeeeeennee 730
14-1:7 Clarification of the Charge .............ccoeovveievviiereennne. 731
14-1:8  Preserving Issues for Appeal and Waiver .................. 732
14-1:9  Specific Issues for the Jury Charge............ccovvveeenneee. 733
14-1:9.1 Lesser Included Offenses and
State v. WHiStRant ..............cccccceeeveeeeannnn. 733
14-1:9.1a State’s Right to Lesser
Included Offense
Instruction.........ccceeevveeeinenns 737
14-1:9.1b  Acquittal First Instruction..... 737
14-1:9.2 Requirement of No Adverse Inference
INStrUCtON ...ceiiiiieiiie e 737
14-1:9.3 Request to Charge on Defenses/
Theory of Defense.........cccceeeevviiieenennnen.n. 739
14-1:9.3a  Common Law Defenses......... 741
14-1:9.3b Inconsistent Defenses ............ 741
14-1:9.4 Third-Party Culpability Instruction.......... 742
14-1:9.5 Missing Evidence/Failure to Preserve
INStrUCtON ...ceiiiiieiiie e 743
14-1:9.5a Missing Evidence................... 743

CONNECTICUT CRIMINAL PROCEDURE Iv

CT_Criminal_Procedure_FM.indd 55 @ 2/22/2023 5:15:46 AM



CT_Criminal_Procedure_FM.indd 56

Table of Contents
14-1:9.5b  Failure to Preserve
Evidence/Due Process............ 744
14-1:9.6 The Presumption of Innocence................. 746
14-1:9.6a  Protects “Innocent and
Not the Guilty” Improper...... 747
14-1:9.6b  State’s Interest in Not
Convicting Innocent
Persons .....ccocvvevieeiieiiiiiiienn. 747
14-1:9.7 Proof Beyond a Reasonable Doubt .......... 748
14-1:9.7a Use of Analogies and
Metaphors Improper ............. 750
14-1:9.7b  “Ingenuity of Counsel”
Instruction Improper............. 750
14-1:9.7¢  “Two-inference” Instruction
Improper ....cccceeveeeeeevcininenn. 750
14-1:9.7d Moral Certainty..................... 751
14-1:9.7¢  Cumulative Effect/
Reasonable Doubt ................. 752
14-1:9.8 Inadequate Investigation and Burden
Of Proof.....cccooiiiiiiiiiiie e, 752
14-1:9.9 Witness Credibility .........cccceovvviiieennnnen.n. 753
14-1:9.9a Accomplice Instruction.......... 753
14-1:9.9b Complaining Witness............. 755
14-1:9.9¢  Jailhouse Informant
Testimony .........cceveeeeevveeeenns 756
14-1:9.9d Defendant’s Confession.......... 757
14-1:9.10 Defendant’s Testimony and Interest
TN CASC..evviiieeiiiiceeeiiie e 758
14-1:9.11 Consciousness of Guilt Charge ................ 759
14-1:9.11a As to the Defendant............... 759
14-1:9.11b As to Witnesses or Victim...... 760
14-1:9.12 Consciousness of Innocence Charge......... 760
14-1:9.13 Eyewitness Identification Instruction........ 762
14-1:9.13a Ledbetter Instruction ............. 764
14-1:9.13b “Fleeting Glance”
Instruction............cceevvveeennne. 765
14-1:9.14 Jury Deadlock and “Chip Smith”
Charge.....ooooevviieieeiiiieeeeeee e 765
14-2  CLOSING ARGUMENT .....ccoooiiiiiiiiiecieeeeeee e 768
14-2:1  Generally ........ooovviiiiiiiiiiiieeeeeceeee e 768
14-2:2  Time LIMIts ..ooovvviiiiiiiiieieiiieeeeeieee e 770

Ivi  CONNECTICUT CRIMINAL PROCEDURE

2/22/2023 5:15:46 AM



Table of Contents

14-2:3  Waiver of Closing Argument by Defense

COUNSEL...uiiiiiieeiii e 770
14-2:4  Prior Notice and Comment on Absence
OF WINESS...vveiieiiiieeeciieee e 771
14-2:5 Use of Exhibits and Other Visual Aids..................... 772
14-2:6  Use of Photographs of Deceased
Victim Prior to Offense.........ccoceveeveviiiieciiiieeiineen 773
14-2:7  Use of Jury InStructions ..........cccceeeeeveuveeeeevneeeeennnnee. 773
14-2:8  ODbJECtiONS. ...ccouvviiieeiiiieeeeiiee et 774
14-3 VERDICT/JUDGMENT .......ccoiiiiiiiiiiiaiiii e 774
14-3:1  VerdiCt fOrms ........ccoouviiiiiiiiiieeeiieeeeciieee e 774
14-3:2  Special Verdict Forms and Interrogatories................ 775
14-3:3  Specific Unanimity Instructions................ccevveeeennnee. 776
14-3:4  Polling the JUry ......cccoooeovvviiiiiiiiiieeeee e 778
14-3:5 Inconsistent VerdictS.........coceeeevvvieieeeinieeeeiiieeeennee. 778
14-3:6  Mistrial Based on Deadlocked Jury ..........ccccoeenn. 780
Chapter 15: SentenCiNg ......ccoeverurerrrrrocrsssssrssnnserssssscssssssnssssssssssssssssnnes 781
15-1 PRESENTENCE INVESTIGATION AND REPORT ......... 781
15-1:1  When Required........cc.ooovvviiiiiiiiiiiieiiec e, 782
15122 WARIVET i 783
15-1:3  CONLENTS .ovvviiiieeeeeiiiiieiiee et eeaaeee s 783
15-1:4  Distribution of Report...........cccevviieeviiviiiiiiiieeeennee. 784
15-1:5 Challenges to Report ......cccvvvveeviiiiieeiiiiieeeiieeeeee 786
15-2 THE SENTENCING HEARING .................ccc, 788
15-2:1 Procedures to Be Followed..............cooevvviiiiiniireannnn. 788
15-2:2  Parties’ Right to Be Heard .............cooeeviiiiiiiiiiennn. 788
15-2:3  Evidence to Be Considered in Fixing the Penalty...... 789
15-2:4  Right of AIlOCULION ....oceovviiiiiiiiiiieeeeiieee e 789
15-2:5 Function of Counsel.........c.ccccoevviiieeviiiieeeiieeeeenee. 790
15-2:6  Competence of Defendant...............cccvveeiveninneennn.n. 791
15-2:7 Pronouncement of the Sentence...............ccoevvereennneee. 791
15-2:8  Death Penalty .......cccovvviiiiiiiiiiiiiiiiiieeeeeeeee 792
15-2:8.1 Federal .......oooovviiiiiiiiiiiiiiiceeceee, 792
15-2:8.2  ConnectiCut .........ccevvvieeevnreeeeeciieeeeeineennnn 794
15-3 DETERMINING THE SENTENCE .................ccciini, 795
15-3:1 Role of the Judge.....c..ooovvvviiiiiiiiiiiieieeieee 795
15-3:2  Factors and Evidence a Court May Consider ........... 795
15-3:3  Limits on DiSCretion ........ccceeeeevevieeeeviieeeeeiiieeeeenee. 797
15-4  SPECIFIC SENTENCING OPTIONS.........cocooiiiiiiiieis 798
15-4:1 Connecticut General Statutes § 53a-28........ccccvveee... 798

CONNECTICUT CRIMINAL PROCEDURE lvii

CT_Criminal_Procedure_FM.indd 57 @ 2/22/2023 5:15:46 AM



Table of Contents
15-4:2  Multiple Sentences (Concurrent v. Consecutive)....... 799
15-4:3  Multiple Sentences and Double Jeopardy ................. 801
15-4:4  Split Sentences: Conditional
Discharge and Probation ............cccccoeoeviiiiieiininneen, 802
15-4:5  FINES..ooiiiiiiiiioiiie e 802
15-4:6  Parole .....c.ooooeviiiiiiiiiiiiceeeeeee e 805
15-4:7  Special Parole .........ccccccoovviviiiiiiiiiiiieeiiiee e 807
15-4:8  Sentencing to NIanticC ..........ccceeevveeeevciveeeeeirieeeennee. 808
15-4:9  Alternate Incarceration Program ...............ccccccoone. 809
15-4:10 Sex Offender RegIStIy .....covvveeeviviiiieiiiieeeeieeeeeee, 810
15-4:11 Sentencing the Mentally 11l Defendant...................... 811
15-4:12 Persistent Offender Statutes.............coevveeeveiiereennnee. 813
15-5 CHANGE OF SENTENCE..........cccoooiiiiiiiieiieeieeieeeee e 814
15-5:1 Sentence Modification Generally..............cccvveeeennnn.e. 814
15-5:2  Motion to Correct Illegal Sentence............cc.coccenee... 814
15-5:3  Reduction of Sentence...........ccoevvveeeeviveeeeecnieeeennen. 816
15-5:4  Sentence REVIEW ......c..oeevvvvviiiiiiiiiiieeciieee e 817
15-5:4.1 Sentence Review Division..............ccc........ 818
15-5:4.2  Procedure ......ccccoeovvviiiieeiiiiceeciiieeeen 819
15-5:4.3 Evidence to Be Considered....................... 820
15-5:5 Appeal of Sentence.........cocvveeeveviiieecciieeeeiieeeeenee. 822
15-5:5.1 Cruel and Unusual Punishment................ 822
15-5:5.2  Equal Protection............cccceeevvvieieennnnen.n. 823
156 PROBATION .....cccoiiiiiiiiiiiieiieciee ettt 825
15-6:1 Nature and Use of Probation ...........cccccccooevvireennne. 825
15-6:2  Conditions of Probation............c.cccceevuviiiiviiiereennnne. 827
15-6:3  Out of State Parolee Supervision ..............ccceeeeennnee.. 829
15-6:4 Revocation of Probation...........ccccccoeeeviiiiviiiereennnen. 829
15-6:4.1 Due Process and Constitutional
Background.........cccccooevviiiiiiiiiiceeiee, 829
15-6:4.2 Initiation of the Charges .........c....cceeuveee.. 830
15-6:4.3 Timing of the Hearing............cc..ccoennen.n. 831
15-6:4.4 Nature of and Evidentiary Rules
at the Adjudicatory Stage .............cceeuvee.. 832
15-6:4.5 Nature of the Dispositional Stage ............ 834
15-6:4.6 Right of Allocution.............ceeevvvieeennnen.n. 835
15-6:4.7 Court’s Decisional Options....................... 835
Chapter 16: Postconviction Motions and Petitions.........ccccceeeereeicirrennns 837
16-1 MOTION FOR JUDGMENT OF ACQUITTAL ................. 837
16-2 MOTION FOR NEW TRIAL .....cccoooiiiiiiiiiiceie e 839
16-2:1  GIroUNdS....eviiiiieeeieiiiiiieeee e 839

Iviii CONNECTICUT CRIMINAL PROCEDURE

CT_Criminal_Procedure_FM.indd 58 @ 2/22/2023 5:15:47 AM



Table of Contents

16-2:2 Instances in Which Relief Was Granted................... 839
16-3 PRACTICE BOOK §42-55: “TIME FOR FILING
MOTION FOR NEW TRIAL BASED ON NEWLY

DISCOVERED EVIDENCE” .......cooiiiiiiiiiiieeie e 840
16-4 PETITIONS FOR NEW TRIAL .......c.ocooiiiiiiiiiiieeiece, 840

16-4:1  Generally ........oooeveiiiiiiiiiieeeeeeeeee e 840

16-4:2  GIroUNdS....ooviiiieeeeeiiiiiie et 841

16-4:3  Petitions Based on Newly Discovered Evidence........ 842

16-4:4  Distinctions Between Petitions for New Trial

and Habeas Corpus Petitions..............coccvveeevevieeeennns 844

16-5 MOTIONS IN ARREST OF JUDGMENT ...........ccoveeennna. 847
16-6 MOTIONS CONCERNING BOND ......c..ccoooviiiiiiiiiecei, 848
16-7 PETITION FOR DESTRUCTION OF

RECORDS OF DECRIMINALIZED OFFENSE................ 848
16-8 OTHER POSTCONVICTION

PETITIONS AND MOTIONS ......coooiiiiiiiiiicee e 850
Table 0f CaSeS...cccouueiiriiruiiriirniiiiiietiiiineccnceec e seaeeesssaaeee e 853
111N 943

CONNECTICUT CRIMINAL PROCEDURE  lix

CT_Criminal_Procedure_FM.indd 59 @ 2/22/2023 5:15:47 AM



CT_Criminal_Procedure_FM.indd 60 @ 2/22/2023 5:15:47 AM



	CT_Criminal_Procedure_FM
	CT_Criminal_Procedure_CH01
	CT_Criminal_Procedure_CH02
	CT_Criminal_Procedure_CH03
	CT_Criminal_Procedure_CH04
	CT_Criminal_Procedure_CH05
	CT_Criminal_Procedure_CH06
	CT_Criminal_Procedure_CH07
	CT_Criminal_Procedure_CH08
	CT_Criminal_Procedure_CH09
	CT_Criminal_Procedure_CH10
	CT_Criminal_Procedure_CH11
	CT_Criminal_Procedure_CH12
	CT_Criminal_Procedure_CH13
	CT_Criminal_Procedure_CH14
	CT_Criminal_Procedure_CH15
	CT_Criminal_Procedure_CH16
	CT_Criminal_Procedure_Table_of_Cases
	CT_Criminal_Procedure_Index



