Table of Contents

Chapter 1: Unique Nature of Attorney Discipline in New York................ 1
1-1  INTRODUCTION.....cciiiiiiieiiiteiiee ettt 1
1-2 LEGISLATIVE AUTHORITY TO REGULATE
ATTORNEYS oo 1
1-3 JUDICIAL SUPERVISION OF ATTORNEY
REGULATION ...ooiiiiiiiiii et 2
1-4  NONUNIFORM REGULATION .......cccooviiiiiiiieiieciieeie e, 2
1-5  GENERAL FUND ...oooiiiiiiiie e 2
Chapter 2: Function of the Attorney Grievance Committees .................... 5
2-1  BACKGROUND .....ooiiiiiiiiiiiie et 5
2-2 BIENNIAL REGISTRATION AND THE OFFICE
OF COURT ADMINISTRATION........ccceeviiiiiiiiieiieeiie e 8
2-2:1  Uniform Registration Requirements............cccccueeenueennn. 8
2-2:2  Office of Court Administration’s Role ........................ 10
2-3 AUTHORITY TO REGULATE THE PRACTICE
OF LAW ..o 11
2-3:1  New York Judiciary Law, Section 90...............cceuveeeenn. 11
2-3:2  The Rules of the Four Appellate Divisions.................. 14
2-3:3  Authority Delegated to New York Attorney
Grievance COMMILIEES.......eevrvererereeriieeriieeiieeeieeenens 15
2-3:4  Role of the Character and Fitness Committees........... 17
2-3:4.1 Introduction .........cceeevverieeeniieeieeeiee e, 17
2-3:42  Bar AdmisSion ........ccocveeeriieeniieeiieeeiee e 17
2-3:4.3  The Bar Application’s Mental Health
QUESTION ...t 20
2-3:44  The Consequences of Indifference
to Student Loan Obligations...................... 23
2-3:4.5  Reinstatement .........cccceeeveveeeriieenieenneeenn, 24
Chapter 3: Disciplinary Sanctions .........cceeeeveeeeeeeceecssscscnneecssssscssssssnnaees 27
3-1  THE PURPOSE OF DISCIPLINE..........cccoovviiiiiiiiiieiieinns 27
3-1:1 Generally ...ooovvvveiiiiiieee e 27

ATTORNEY DISCIPLINE PRACTICE AND PROCEDURE  xiii

NY_Attorney_Discipline_Practice_and_Procedure_FM.indd 13 @ 9/30/2021 8:55:43 PM



Table of Contents

32

3-1:2  Appropriate Amount of Discipline

Is Fact Dependent..........ccccevvveiiieiiiiiiiiiiiieeeeeeeeee,
TYPES OF DISCIPLINE .......oooiiiiiiiiiiecieeee e
3-2:1  Public DiSCIPNe.......cccovvuviiiieiiiiieeiiiee e
3-2:1.1 Introduction ...........ccceevveieeviiiieiiiee e,
3-2:1.2  Disbarment...........ccoevvieeeiiiieeeiiieeeeeenen.
3-2:1.3  SUSPENSION....ccoiviiieeiiiiieeeiiieee et
3-2:1.4  Public Censure.........cocveeeeeevveeeeeireeeeeenen..
3-2:1.5  Probation........cccceeeevviiiiiiiiiieeeeieeeeen.
3-2:2  Private DiSCIPINE........coovviiiieiiiiieeiiiiee e

Chapter 4: Structure of the New York Attorney
Disciplinary SyStem ........eeciveivveeeiniiieeiiiinneeiniineeeicinneeesssnnecsessnseeees

4-1
4-2
4-3

4-4
4-5

INTRODUCTION.....ooiiiiiieiiiieiie et
COURTS ..o et
COMMITTEES ....oiiiiiiee e
4-3:1  INtroduCtioN .....ccceeeeieiieiiieeniie ettt
4-3:2  Appointment of Committees..........coovvrreevvvieeeenreeenn.
4-3:3  First Department..........ccocviieeeiiieeiciiiee e
4-3:4  Second Department...........ccoeeveeuvvieieieeeeeeieiiiiiieeeeennn.
4-3:5  Third Department..........cccceeeeevuvieeieiiiieeeeiiieee e,
4-3:6  Fourth Department ...........cccoeeeeuvvviiiiieeeeeieiiiieeeeenen.
PROFESSIONAL STAFF ...
REFEREES ....ooiiiiii e

Chapter 5: Preliminary Matters; Investigations ..........cccceeeveeeeiiiueeciennnnes

5-1

5-3

5-4

Xiv

JURISDICTION; TRANSFER TO ANOTHER

DEPARTMENT ......ooiiiiiiiiiiiie e
5-1:1 INtrodUCtion .........coooiiiiiiiiiiiiii e
5-1:2  Jurisdictional Rules............ccccooovviiiiiiiiiiiiieeeeeeeeie

THE INITIAL COMPLAINT, PRELIMINARY
SCREENING, ANSWER, REPLY .......ccccovviiiiiiiiiieieeee.
5-3:1  Complaint........oooeiiiiiiiiiiieeeieee e
5-3:2  Preliminary SCreening..........ccceeeeevvvveeeviveeeeevinneeeeennn,
5313 ADSWET .ttt e
5314 REPLY cvviiiieeee e
5-3:5  COOPEIAtION.....cccuirieeiiiiieeeeiieee e e
SUBPOENA POWER ; DEPOSITIONS;

FIFTH AMENDMENT ....ooiiiiiiiiiiiiieeeeeeeeieee e

ATTORNEY DISCIPLINE PRACTICE AND PROCEDURE

NY_Attorney_Discipline_Practice_and_Procedure_FM.indd 14 @

9/30/2021 8:55:43 PM



Table of Contents
5-5 CONFIDENTIALITY—JUDICIARY LAW § 90(10)............. 64
5-5:1  Confidentiality..........cooovviiiiiiiiiiiiiiiiie e 64
5-5:20 WALVET oot 66
5-6 DISMISSAL OR DEFERRAL; RECONSIDERATION........ 68
5-6:1 INtroduCtion ...........oooiiiiiiiiiiiiiieee e 68
5-6:2  Uniform Rule...........ooooviiiiiiiiiiiiiiiiiiciiieeeeeeeee 68
5-6:2.1 Dismissal ....cccvvvveeeiiiiiiiiiiee 68
5-6:2.2  Reconsideration............cccccvveeeeeeeeeeeeecnnnnn. 68
5-6:2.3 Deferral .....ccooovvvviiiiiiiiiiiiieeeee 69
5-7 REFERRAL FOR MEDIATION

(22 NYCRR PART 1220)....ccuuiieciiieeiieeeiee e 70
5-7:1 INtroduCtion ..........oooiiiiiiiiiiiiiieeeeeeeeceee e 70
5-7:2  Mediation Panels..........cccoovveeieiiiiiiiiiiiiiiieeeeeeeee 71
5-7:3  Mediation Procedure ..........ccccooovveveeiiiiniiiiieeeeeeee 71
5-7:4  Mediation Report .......ccoeeieviiiiiiiiiiiiceeieeeeee e, 72
5-7:5  Limited Confidentiality..............ccoovvvrieiiiiiiieiiiiieeenn, 72
5-7:6  Outcome of the Mediation Process...............cccceeuvu.... 73
5-8  DIVERSION ...t 74
5-8:1 INtroduCtion ...........ooiiiiiiiiiiiiii e 74
5-8:2 Uniform Rule...........cooovviiiiiiiiiiiiiiiieiiiieeeeeeeeee 74
59 IMMUNITY Lo 76

5-10 COMPLAINT AGAINST STAFF, COMMITTEE
MEMBERS ........oooiiiiiiiieeeeeeeeeeeee e 78
Chapter 6: Informal DiScIPline ........ccccevvrerneeieiireieisirercnneenessscssssssnnaees 81
6-1  INTRODUCTION.......oiiiiiiiiieiieee e 81
6-2  INFORMAL DISCIPLINE......ccooooiiiiiiiiiiiieeeeeieee e 82
6-2:1 Uniform RUlES .........oooviiiiiiiiiiiiieeeceecieeeeeeeeee 82
6-2:1.1 Admonition .......cccvveeeeiieiiieiiieeeeeee e 82
6-2:1.1a Definition........ccccvvvveeeieeieeennn, 82
6-2:1.1b Process .....eevveieeiiiiiiicieeeenn, 82
6-2:1.1c Appellate Remedies................ 83
6-2:1.2  Letter of Advisement.................ocoeveennnne.e. 84
6-2:1.2a Definition........ccccvvvveeeieeieeennn, 84
6-2:1.2b Process .....eevveieeiiiiiiicieeeenn, 84
6-2:1.2¢ Appellate Remedies................ 84
6-3 FUTURE USE OF INFORMAL DISCIPLINE.................... 85
Chapter 7: Formal Proceedings ..........cccoevevvueeieiirsiccssscrsnnneesessssssssssnnases 87
7-1  INTRODUCTION.......ooiiiiiiiieiieie e, 87
7-2 INSTITUTION OF FORMAL PROCEEDINGS................... 88
7-2:1  Approval of Formal Charges..........cccccccoevvveeeeinneeen. 88

ATTORNEY DISCIPLINE PRACTICE AND PROCEDURE

NY_Attorney_Discipline_Practice_and_Procedure_FM.indd 15 @

XV

9/30/2021 8:55:43 PM



Table of Contents
T-2:2 INOLICE oottt ettt eeiee ettt ettt ettt e et e eteeesenaeens 89
7-2:2.1 Generally ......oooovviiiiiiiiiiieceee e 89
7-2:2.2  Form of the Notice...........coovvviriiiniieeannn, 91
7-2:2.3  Uniform Rule.........ccooooiiiiiiiiiiiiiic, 91
7-3 ANSWER AND REPLY .....ccooooiiiiiiiiiiecieeeeeeece e 93
7-4  DEFAULT ....ooiiiiiiiiii et 94
7-5  DISCOVERY ...oooiiiiiiiiiiiiie ettt 95
7-6  PREHEARING CONFERENCES; STIPULATIONS ........... 96
T-T MOTIONS ..o 98
7-7:1  Open-Ended Motion Practice.............c.ccoevvieeeinnnennn. 98
7-7:2  Uniform Rule Concerning Motions................ccvveeennn. 99
7-8  HEARINGS. ..ot 100
7-8:1  INtroduCtion ......c.ccoouvieriiieiiie et 100
7-8:2  Rules of Evidence.........cccceeeveiviiieiciiiiieciiiieeeeen 101
7-8:3  Standard of Proof ........ccceeiiiiiiiiii e 102
7-8:4  Bifurcation.........c.ccoecveeruiieniieeiiieeiie e 103
7-8:5  Fifth Amendment Privilege...........ccoovvieeviiiiieenenne.n. 105
7-8:6  Evidence in Aggravation and Mitigation .................. 106
7-8:7  Character TeStmONY...........ccoevvvieeeveivieeeeeiieeeeeineennnn 109
7-8:8  Post-Hearing Matters ...........ccccveeeevevieeeeiniieeeeinnennn. 110
7-8:9  Referee’s Report........ccoeevviiiiiiiiiiiieiiiieeecieceeen 112
7-9  APPELLATE REVIEW ......cccooiiiiiiiiiiiieiieieeee e 112
7-9:1  Review by the Appellate Divisions................cceuvee.. 112
7-9:1.1 Generally .......oooovviiiiiiiiiiiceecce e, 112
7-9:1.2  Sanction Recommendations by the
Fact-Finder........cococoevviiiiiiiiics 113
7-9:1.3  The Right to Advocate Before
the Court ..oovviiiiiiiiiee e 115
7-9:1.4  The Appellate Division’s Imposition
of @ Sanction .........ceceeevvveeeriiieeniieeiieens 116
7-9:2  Review by the New York Court of Appeals.............. 117
7-9:3  Review by the U.S. Supreme Court
or the Federal Courts..........coccvvvviiiiiiieniiieenieeeiieene 119
7-9:3.1 Review by the U.S. Supreme
COUTT ittt 119
7-9:3.2  Review by the Federal Courts.................. 120
Chapter 8: Special Proceedings and ISSUeS.........cccoeeerrrrvrnneeeeeeroescsssnnes 123
8-1  “PLEA BARGAINING” ....cccooieiiiiiiiiieieeeieeeee e 123
8-2  DISCIPLINE OF LAW FIRMS ......cccoooiiiiiiiiiiieeeeeeee e 124
8-3  RESIGNATION (IN LIEU OF DISBARMENT)................. 127
8-4  INTERIM SUSPENSION ......cccooiiiiiiiiieiieiieeie e 129
xvi  ATTORNEY DISCIPLINE PRACTICE AND PROCEDURE

NY_Attorney_Discipline_Practice_and_Procedure_FM.indd 16 @ 9/30/2021 8:55:43 PM



Table of Contents
8-4:1  INtroduction ........ccccceeevuiieriieeiieeie et 129
8-4:2  Matter of Padilla...................cccovvevveiiiiiaciiiiaaannn.n. 129
8-4:3  Interim Suspension Rule..............coeevviiieviiiiieninn.n. 131
8-4:4  Matter of RUSSAKOS] .....ccocvvviieeiiiiieeiiiieeeeiiieeeei 133
8-4:5  Matter of GIUliANI ................ccoevveeeeeiiiiieciiiieeeienn 135
8-4:6  Disbarment on Default Following

an Interim SuSPension .........c...ecevvviereeviniiieeeiiieeeenns 137
8-5  CRIMINAL CONVICTIONS ....ccoieiiiiiieiieciieeie e 138
8-5:1 Generally ....oovvvviiiiieeeeeccee e 138
8-5:2  Automatic Felony Disbarment...............ccccveveevnnnen.n. 138
8-5:2.1 Introduction ........cccoeeeveeviieeniieeiiie e 138
8-5:2.2  Historical Background..............ccooooonn.. 140
8-5:2.3  Three Categories of Felonies ................... 141
8-5:3  “Serious Crime” Proceedings ..........cccceeeevvvvieeennnnn.n. 143
8-5:3.1 Generally .......oooovviiiiiiiiiiieccccee e, 143

8-5:3.2  Appellate Division Rule Concerning
“Serious Crimes” ........coovveeeveeerieeeneeennne 144
8-5:3.3 Relevant Case Law.........cccoovieieeiniienannn, 145
8-5:4  Other Crimes .......ccovuveeriiieiiieeiieeiieeeiee e 148
8-6  RECIPROCAL DISCIPLINE .....c.ccooiviiiiieiieeieeie e 149
8-0:1  INtroduction ........cccccveevuiieniieeiieeiie e 149
8-6:2  Reciprocal Discipline Rule...........cooovviiieiiiiiiinnnn. 150
8-6:3  Home State Theory......coooveiiveiiiieeiiieeeeciieeeeen 151
8-6:4  Discipline Not Ordinarily Imposed in New York...... 152
8-6:5  Downward Departures ........cccoceveeeeeeeeeiicciiniieeeeeeenns 154
8-6:6  Upward Departures..........cocevvviveieeeeeieiiciiiiiieeeeeeenns 156
8-6:7  Federal Courts as “Foreign Jurisdictions™................. 159

8-6:8  Reciprocal Discipline Reversed: Do Foreign
Jurisdictions Impose Reciprocal Discipline
Based on New York Determinations Despite

New York’s Lower Standard of Proof?.................... 160
8-7  COLLATERAL ESTOPPEL ........ccoooviiiiiiiiiiieeeeeee e 163
8-7:1 INtroducCtion ...........coovviviiiiiiiiieceeeee e 163
8-7:2  The Test for Collateral Estoppel ...........cccovvvveevnnnee.n. 164
8-7:3  Identity of ISSUES ....ooovvvvriiiieiiiiieeeiiieeeeieee e 166
8-7:3.1 Factors in the Determination of Issue
Tdentity ...oooovveiiieiiieieeeeeeee e 166
8-7:3.2  Examples of the Examination
into Issue Identity .......ccocooovviiiiiiininnenn, 167
8-7:4  Full and Fair Opportunity to Litigate....................... 170
8-7:4.1 Factors in the Determination
Of FaIrness .......ccoovveiieeeiiiieeciiiieeeiiee e, 170

ATTORNEY DISCIPLINE PRACTICE AND PROCEDURE  xvii

NY_Attorney_Discipline_Practice_and_Procedure_FM.indd 17 @ 9/30/2021 8:55:43 PM



Table of Contents

8-7:4.2  Examples of a Full and Fair

Opportunity to Litigate .............ccceveeeennn.
8-7:5  Exercise of DISCretion...........ccccvvveeveivieeeevinieeeeennnennn.
8-7:6  Collateral Estoppel Procedure .............cooevvvveennnnen.n.
8-8  APPOINTMENT OF RECEIVER .......c.cccoviiiiiiiieiiei
8-8:1  INtroduction ........ccoccveevuiieniieeiieeiie e
8-8:2  Interim SUSPENSION ......cccvviiiieiiiiieeiiiiee e
8-8:3  Incapacitated AttOINEYS.......cccvvvvreeverrieeeeciieeeeeineennn,
Chapter 9: Post-Disciplinary ISSUES .......ccceevvuveeerreescssssrsnneeeessssssssssnnes
9-1 EFFECTIVE DATE OF DISCIPLINARY ORDER..............
9-2  DUTIES OF DISCIPLINED ATTORNEY .....c..ccoeeeennrenne.
9-2:1  INtroduCtion ......c.ccovueieriiieiiie et
9-2:2  Compliance With the Judiciary Law .........................
9-2:2.1 Generally .......oooovviiiiiiiiiiieccccee e,
9-2:2.2  Judiciary Law § 478 ....covvviiiiiiieeiiieee,
9-2:2.3  Judiciary Law § 479 ....cvvviiiiiiiiieiieeee,
9-2:2.4  Judiciary Law § 484 .......c.oooovviiiiieiiiiiees
9-2:2.5  Judiciary Law § 486.........cooeviviiiiiiiieenns
9-2:3  ComPENSAtION.....ccouviiieeiiiiieeeeiiieeeeeireeeeeeiaeeeeeireeeaas
9-2:4  NOtice t0 CHENLS .oovvvveeiiiieiiieeiiieeiie et
9-2:5  Filing Proof of Compliance and Attorney’s
AQATESS ..t
9-2:6  Required Records .........ccoceeiivviiiiiiiiiiiiieciiiieceieen
9-3  DUTIES OF AFFILIATED ATTORNEYS.........ccoooeeinin.
9-4 CONTEMPT PROCEEDINGS FOR THE
UNAUTHORIZED PRACTICE OF LAW ......cccoovvvvveeienennn.
9-5 THE CLIENT PROTECTION PROGRAM .............c...........
9-6  REINSTATEMENT .....ooooiiiiiiiieiieciece et
9-6:1  INtroduCtion ........ccovuvieriiieiiieeiiieeiie e
9-6:2  Reinstatement Rules .........ccccevviiiiiiiiniiiiiieeieee,
9-6:2.1 Required Showing.............cceevvieeveninneenn,
9-6:2.2  Necessary Papers .........cooceevvvvveieieeeiiiennnn,
9-6:2.3  Reinstatement Application Form.............
9-6:2.4  Judicial Determinations on
Reinstatement Applications .....................
9-6:2.5  Matter of Brandes..............ccccc.coeevuvreann.
9-6:2.6  Matter of GOnchar .............cccceeeveerveeeann.
Chapter 10: Discipline in New York Federal Courts.............ccccoeuueene.e.
10-1 JUDICIAL AUTHORITY TO DISCIPLINE
ATTORNEYS ..ot

xviii ATTORNEY DISCIPLINE PRACTICE AND PROCEDURE

NY_Attorney_Discipline_Practice_and_Procedure_FM.indd 18 @

9/30/2021 8:55:44 PM



10-2

Table of Contents

THE UNITED STATES COURT OF APPEALS

FOR THE SECOND CIRCUIT ....cccocoviiiiniiiiniiciiceniecee

10-2:1
10-2:2

Generally

The Grievance Panel and the Committee

on Admissions and GTievances ...........ccccuveeveeeeenennnn.

10-2:3
10-2:4
10-3
10-3:1
10-3:2

Reciprocal Suspension or Disbarment.......................
Attorney Convicted of a Crime ............cceevvereeennen.n.
NEW YORK’S FEDERAL DISTRICT COURTS................
Introduction
Joint Local Rule of the United States

District Courts for the Southern and Eastern

Districts of New York

10-3:2.1
10-3:2.2
10-3:2.3
10-3:2.4
10-3:2.5
10-3:2.6
10-3:2.7
10-3:2.8
10-3:3

Generally .......oooovviiiiiiiiiiieccccee e,
Grounds for Discipling ..............coeevveeene.
Types of Discipling........ccccceevvvereeennnnnnn.
Reciprocal Discipling ...........ccccceeeuvieeennn.
Discipline for Cause...........coccvvveeevviereenns
Reinstatement ...........ccocveeeeeiiiieeiiiieeeen,
Remedies for Misconduct ............cc.eee...
Notice to Other Courts.........ccovvveeennnnen.n.

Local Rule for the United States District Court

for the Northern District of New York .......cccccuuvnee.

10-3:3.1
10-3:3.2
10-3:3.3
10-3:4

Introduction ...........cceeevviieeeiiiieeeiiee e,
Reciprocal Discipling...........cccceeeeuveeeennn.
Discipline for Cause...........cccovvveeeeviereenns

Local Rule for the United States District Court

for the Western District of New York ........ccccccvvennnne.

10-3:4.1
10-3:4.2
10-3:4.3
10-3:4.4

Introduction ...........ccoeevveieeviiiieeeiiee e,
Felony Convictions ............ccccvveeeeevieeeenns
Reciprocal Discipling ..........ccccoeeeeeuvieeennn.
Reinstatement ...........ccccvveeeeeiiiieeiinieeeens

Appendix A: New York Judiciary Law § 90..........ccooevuverrineerrcinnncenn.

§90

Admission to and removal from practice

by appellate division; character committees.....................

Appendix B: Rules Appendices for Attorney Disciplinary

Matters—Part 1240.....

...................................................................

JOINT ORDER - PART 1240, § 1240.18 CONFIDENTIALITY......

§ 1240.1
§ 1240.2
§1240.3

Application...
Definitions....

Discipline Under These Rules Not Preclusive...................

ATTORNEY DISCIPLINE PRACTICE AND PROCEDURE

NY_Attorney_Discipline_Practice_and_Procedure_FM.indd 19

@

Xix

9/30/2021 8:55:44 PM



Table of Contents
§1240.4  Appointment of COMMItLEES.......cccvvvieeviriieeiiiiiieeiineenen. 242
§1240.5 Committee Counsel and Staff................cccoeevivinnvinninnnnn. 242
§1240.6  Conflicts; Disqualifications from Representation............. 243
§1240.7  Proceedings Before Committees............ccovvereevvvvreennnnnnn. 243
§1240.8  Proceedings in the Appellate Division............ccceeeeenneen.n. 247
§1240.9  Interim Suspension While Investigation or

Proceeding is Pending.........c.ccccoovvviiiiviiiiieiiiiieceiiie e 250
§ 1240.10 Resignation While Investigation or Proceeding

1S Pending ...oooivviiiiiiiiiic e 251
§ 1240.11 Diversion to a Monitoring Program .............ccccccccoeuneen.. 251
§ 1240.12  Attorneys Convicted of a Crime........ccoceeveevivienirereinens 252
§ 1240.13 Discipline for Misconduct in a Foreign Jurisdiction......... 254
§1240.14 Attorney INCapacity.......cc.oeevvvvereeviiieeeiiiieeeeeiieee e 255
§ 1240.15 Conduct of Disbarred or Suspended Attorneys............... 255
§ 1240.16 Reinstatement of Disbarred or Suspended Attorneys...... 257
§ 1240.17 Reinstatement of Incapacitated Attorneys............cou.o..... 258
§1240.18 Confidentiality.........ooooviuviiiiiiiiiieiciiieeeee e 259
§ 1240.19 Medical and Psychological Evidence ............cccceeeevnnnn.n. 260
§ 1240.20 Abatement; Effect of Pending Civil or

Criminal Matters; Restitution .........cccceeeeeeeeeeeeiieeeeeeeeeennn. 260
§ 1240.21 Appointment of Attorney to Protect Interests of

Clients Or AtLOINEY ...cuvvviieiiiiiieeeiiiee e 260
§ 1240.22 Resignation for Non-Disciplinary

Reasons; Reinstatement ............uuuueeeeeeeiiiieeeeeeeeeeeeeeeeeennn. 261
§ 1240.23  Volunteers/Indemnification...........cccceeevvviieieniiieeeiennen.n. 261
§ 1240.24 Costs and Disbursements.............ccccveeeeevvieeeeniveeeeienneennnn 262

Uniform Form Appendices
§ 1240.10  APPENDIX A Affidavit in Support of Application to
Resign While Proceeding or Investigation is Pending.....264
§ 1240.15 [g] APPENDIX B Affidavit of Compliance for
Disbarred or Suspended Attorneys.........c.ceeevvveeeennnn.n. 269

§ 1240.16 [b] APPENDIX C Application for Reinstatement
to the Bar After Disbarment or Suspension for

More Than Six MOnths .......ccccveviiiiiiieniieeiiciieeen 274
§ 1240.16 [d] APPENDIX D Application for Reinstatement to

the Bar After Suspension for Six Months or Less .......... 283
§ 1240.22 [a] APPENDIX E Affidavit in Support of Application

to Resign For Non-Disciplinary Reasons....................... 288

XX ATTORNEY DISCIPLINE PRACTICE AND PROCEDURE

NY_Attorney_Discipline_Practice_and_Procedure_FM.indd 20 @ 9/30/2021 8:55:44 PM



Table of Contents

§ 1240.22 [b] APPENDIX F Affidavit in Support of
Application for Reinstatement to the Bar After

Non-Disciplinary Resignation .............cccceveeieenvereennnnn. 293
Appendix C: First Judicial Department Rules Governing
Attorney DiSCIPINE .....ccoeeerrrrrvnnreeiiiiicisisrsnnneenessisssssssonnnsssssssssssssnnes 297
PART 603 CONDUCT OF ATTORNEYS ......cooiiiiiiiiiiieiiece 297
§603.1  APPHCAION.....uviiiiiiiiiieeiiiiee e 297
§603.2  [Rescinded] ....cc.oeeivvviiiiiiiiiieeeie e 297
§603.3  [Rescinded] ....cc.oeeevvviiiiiiiiiieieiee e 297
§603.4  Appointment of Attorney Grievance Committees;
Meetings of the CommIttees..........ccovvvreevvviieeeiiiieeeeineennnn 298
§603.5 [Rescinded] ....cc.oeeivvviiiiiiiiiieeciie e 299
§603.6 [Rescinded] ....cc.ceevvvviiiiiiiiiieiciiee e 299
§603.7  is renumbered as Section 603.25 .......cccooiiiiiiiiiiiieee, 299
§603.8  Formal Proceedings Before the Court Pursuant
t022 NYCRR § 1240.8 ...oooviiiiiieeieeeeeeeeee e 299
§603.9  [Rescinded] ....cc.ooeevvviiiiiiiiiieiei e 306
§603.10 [Rescinded] ....c.oeeeevvuviiieiiiiiieeiiiee e 306
§603.11 [Rescinded] ....c.veeeieviriiiiiiiiiieeeiieee e 306
§603.12 [Rescinded] .....oeeeeviiviiiiiiiiiieeeieee e 306
§603.13 [Rescinded] ....c.oeeeiviviiieiiiiiieeciee e 306
§603.14 [Rescinded] ....c.oeeeeviviiiiiiiiiieeciiee e 306
§603.15 is renumbered as Section 603.27 ......ccceeeeiiiiiiiiiiiiiiieeeeee, 306
§603.16 [Rescinded] ....c..oeevvvuviiiiiiiiiieeciieee e 306
§603.17 is renumbered as Section 603.28 .............oeovveiviiiiiiiiieeeee, 306
§603.18 is renumbered as Section 603.29 .........c.ccoovieiiiiiiiiiiieeee, 306
§603.19 is renumbered as Section 603.30 ........cc.ooeeiiiiiiiiiiiiiiieeee, 307
§603.20 is renumbered as Section 603.31 .......ccooeeiiiiiiiiiiiiiee, 307
§603.21 is renumbered as Section 603.32 .......cccoeeiiiiiiiiiiiieeeeee, 307
§603.22 [Rescinded] ....c.oeeeeviiviiiiiiiiiieeciiee e 307
§603.23 is renumbered as Section 603.33 .......ccocooiiiiiiiiiiee, 307
§603.24 is renumbered as Section 603.34 ..........ccoooiiiiiiiiiiiiieee, 307

§603.25 Claims or actions for personal injuries, property damage,
wrongful death, loss of services resulting from personal
injuries and claims in connection with condemnation

or change of grade proceedings. ............coovvveiieviiiieeiinnen.n. 307
§603.26 Compromise of claims or actions belonging to infants. .....317
§603.27 Random review and audit...........cccccvvviiiiiiiiiiiiiiiiiieeeeee, 317
§603.28 Combining or grouping of claims. ...........ccccceeovvviieenennen.n. 318
§603.29 Champerty and maintenance. ..........cc..eceevvveeeeecnveeeeeenneenn 319

ATTORNEY DISCIPLINE PRACTICE AND PROCEDURE  xxi

NY_Attorney_Discipline_Practice_and_Procedure_FM.indd 21 @ 9/30/2021 8:55:44 PM



Table of Contents

§603.30 Attorneys assigned by the court as counsel for a

defendant in a criminal case..........ccceeevvieveieenciieeniee e 319
§603.31 Prohibition against gratuities. .........cccceeeevvvreeeerinvreeeeenneennnn 319
§ 603.32 Practice of law by nonjudicial personnel..................c......... 319
§603.33 Attorneys affidavit in agency and private

placement adOPionsS. .......cccuvvieeiiiieeiiciieee e 320
§ 603.34 Compensation of attorneys representing claimants

against Lawyers> Fund for Clients Protection. ................... 322

Appendix D: Second Judicial Department Rules Governing

Attorney Discipline Proceedings........c.ccoevvuueeieiiieeiisrrcnnneeessscsssssonnes 323
PART 691 CONDUCT OF ATTORNEYS ......oooiiiiiiiiiiiciieeeee 323
§691.1  APPHCAION......vviiiiiiiiiieeciiiieeeee e 323
§691.2  REPEALED .....ccooooiiiiieiieeee e 323
§691.3  REPEALED .....ccooiiiiiiieiieeeee e 323
§691.4  Appointment of grievance COMmMIttees ...........coevvreeeunneen.n. 324
§691.5 REPEALED .....ccooooiiiiiieiieciece e 325
§691.5-a REPEALED ......ccccoviiiiiiiieiiecie e 325
§691.6  Admonition; letter of advisement; confidentiality ............. 325
§691.7  Attorneys convicted Of Crimes ........cccceeeevvviereeiivereeienneennn. 325
§691.8  REPEALED .....ccooooiiiiieiieiece e 325
§691.9  REPEALED .....ccooooiiiiieiieceeeee e 325
§691.10 REPEALED .....ccooooiiiiiieiieciece e 326
§691.11 Reinstatement following suspension, disbarment,

or striking of name from roll of attorneys.................c...... 326
§691.11-aREPEALED .....cccocoiiiiiiiiieciiecie e 327
§691.12 Regulations and procedures for random review and

audit and biennial affirmation of compliance.................... 327

§691.13 Medical reports and payment of expenses in proceedings
where attorney is declared incompetent or alleged to be

INCAPACTLALEd. ....veiiiiiiii e 328
§691.16 Attorneys assigned by the court as counsel for a

defendant in a criminal case............cocveeevvinieeeeiiiieeeeeen, 329
§691.19 Compromise of claims or actions belonging to infants....... 329

§ 691.20 Claims or actions for personal injury, property damage,
wrongful death, loss of services resulting from personal
injuries, due to negligence or any type of malpractice,
and claims in connection with condemnation or

change of grade proceedings............ccoevvvreeviviiieeiinieeeeennee. 330
§ 691.21 Preliminary investigation of any party unlawfully
practicing law or assuming to practice 1aw ........................ 341

xxii ATTORNEY DISCIPLINE PRACTICE AND PROCEDURE

NY_Attorney_Discipline_Practice_and_Procedure_FM.indd 22 @ 9/30/2021 8:55:44 PM



Table of Contents
§691.23 Attorney’s affidavit in agency and private
placement adOPtions ........cccveeeeiiiiiiiiiiiiieeeeieee e 341
§ 691.24 Compensation of attorneys representing claimants
against Lawyers’ Fund for Client Protection ..................... 343
§ 691.25 Bar association screening committees; members
as volunteers, Public Officers Law, § 17 ........cccovvvvveeiinennnnn. 344

Appendix E: Third Judicial Department Rules Governing

Attorney Disciplinary Proceedings ........ccceveeeeeeieesssssennnseeessocsssssnnes 345
PART 806 CONDUCT OF ATTORNEYS ......cooiiiiiiiiiiiciieeee 345
§806.1  ApPPlCabIlity. .....ooovvviiiiiiiiiieiiiiee e 345
§806.2  DEfINItIONS. ..ooeeiiieiiiieiiiiieeeeee e 345
§806.3  [Repealed].....ccuiiiieiiiiiiiiiiiieee e 346
§806.4  Third Judicial Department Attorney

Grievance COMMILLEE. ......vveeeeeviieeeiiiieeeeiiiee e e e e 346
§806.5  Staff of the Attorney Grievance Committee

for the Third Judicial Department. ..........ccccccovevvieeinnnen.n. 347
§806.6  [Repealed]......ccciieeieiiiiiiiiiiieee e 348
§806.7  Procedure before the committee. ..............coeeevvvvvvvvenneneeennn. 348

§806.8  Rules of practice for formal disciplinary proceedings
before the court pursuant to Uniform Rules for
Attorney Disciplinary Matters (Section 1240.8

Of this Title)..c.uvviiiiiiiiiicci e 350
§806.9  Applications for interim suspension while

investigation or proceeding is pending. ...........ccccveeeevennnnnn. 353
§ 806.10  Applications to resign from practice while

investigation or proceeding is pending. ...........ccccveveevennnn.n. 354
§ 806.11 Applications for diversion to a monitoring program.......... 354

§806.12 Applications concerning attorneys convicted of a crime. ... 355
§ 806.13 Applications to impose discipline for misconduct

in a foreign jurisdiction. ..........cccceeeeviiiiieeiiiiie e 356
§ 806.14 Applications concerning attorney capacity...............cc........ 357
§806.15 [Repealed].....cciiiieeiiiiiiiiiiieee e 358

§ 806.16 Applications for reinstatement of suspended and
disbarred attorneys pursuant to Uniform Rules
for Attorney Disciplinary Matters (Section 1240.16

Of this Title)..cuvviiiiiiiiiiic e 359
§ 806.17 Applications for reinstatement of incapacitated

ATEOTTICYS. wvvvvveeeeeeeeieiiiriireeeeeeeeeeeittbaeeeeeeeeeeesennraraeeeeeeeeeans 360
§ 806.18 Applications to divulge confidential materials.................... 361
§806.19 [Repealed]......cuiiieeiiiiiiiiiiiiiee e 361

ATTORNEY DISCIPLINE PRACTICE AND PROCEDURE  xxiii

NY_Attorney_Discipline_Practice_and_Procedure_FM.indd 23 @ 9/30/2021 8:55:44 PM



Table of Contents

§ 806.21 Applications for appointment of attorney to

protect interests of clients or attorney. .........c.cccceevvereennnne. 362
§ 806.22 Voluntary nondisciplinary resignations;

TEINSTALEINIENIL. 1. evvtieeeiieeeiiieeiteeeieeeeiieeeeeeeeeteeeeeaeeeeeeesaeeenes 362
§ 806.25 Proceedings pursuant to Judiciary Law

SECHION 90(2-2). woeiiiiiiiiieeiiiie e 363
§ 806.26 County Bar Association Grievance Committees and

Meditation Programs. ...........ccoeveieeviiiiieeiiiiiee e 363
§ 806.27 Contingent fees in claims and actions for personal

injury and wrongful death. ..............cccccooviiiiiiiiiiic 365
§ 806.28 Attorney’s affidavit in agency and private placement

AAOPLIONS. ..ot 367
§ 806.29 Compensation of attorneys representing claimants

against Lawyer’s Fund for Client Protection. ..................... 369

§ 806.30 Examiners of reports of guardians, committees and
conservators Pursuant to Mental Hygiene
Law article 81. ..o.oiiiiiiiiiieiie e 369

Appendix F: Fourth Judicial Department Rules Governing

Attorney Discipline Proceedings........c.ccoevvuueeieirieeissrrcnnneneessscsssssonnes 373

PROCEDURES FOR ATTORNEY DISCIPLINARY
MATTERS PART 1020 .....c0iiiiiiiiiiiiiieeieeeee et 373
§ 1020.1  Application and definitions ...........cceevveeerieeriieenieeeieeens 373
§ 1020.2 Fourth Judicial Department grievance plan ...................... 373
§ 1020.3 Duties and authority of attorney grievance committees ....374
§ 1020.4 Staff of attorney grievance COmmittees ............cceeeevnneen... 374
§ 1020.5 Duties and authority of legal staff .................coceceiiiin. 375
§ 1020.6 Duties and authority of county and local bar

ASSOCTATIONS ...eieuviieeniieeeiiieetieeeieeesiteeestteeeteeeseaeeeneeesaeeenes 376
§ 1020.7 Authorization to file charges of misconduct in

the Appellate DiviSiOn ...........coovvviieviiiiieeiiiiie e 377
§ 1020.8 Proceedings in the Appellate Division ............cccceeeevnnen.n. 377
§ 1020.9 Conduct of disbarred or suspended attorneys .................. 380
§ 1020.10 Reinstatement of attorneys suspended for failing

to comply with registration requirements ..................cue..... 381
§ 1020.11 Diversion to a monitoring program ..............cccceeeeeeeeuvnensn 381
§ 1020.12 Investigations of persons or parties unlawfully

practicing or assuming to practice law ..............ccoceeeeennne. 381
§ 1020.13 Application to unseal attorney disciplinary records

or for access to closed disciplinary proceedings ................. 382

xxiv ATTORNEY DISCIPLINE PRACTICE AND PROCEDURE

NY_Attorney_Discipline_Practice_and_Procedure_FM.indd 24 @ 9/30/2021 8:55:44 PM



Table of Contents

Appendix G: Rules of the Chief Administrative Judge—Part 130.

CoStS ANA SANCLIONS ...uveeeeeereeenieeeeerenreeceeeerersesessseeesssssssssesssssansns

SUBPART 130-1. Awards of Costs and Imposition of Financial

Sanctions for Frivolous Conduct in Civil Litigation.........................

SUBPART 130-2. Imposition of Financial Sanctions
or Costs for Unjustified Failure to Attend a Scheduled

COUrt APPEATANCE ...eeveeeeeeeiiiiiiieieeeeeeeeeitrteeeeeeeeeessenerrreeeeaeeeesansennnes
Section 130.1. [Renumbered]........cccveieeviiiiiiiiiiiiiieciieeeeeee e
Section 130-1.1. CoStS; SANCHIONS .....ovieeieeiieeiiiiieiiiiiieeeeeeeeeeee
Section 130-1.1a. Signing of PaPers ........cc.ccevvvveieeviiieeeeiiieeeeeiieenn
Section 130-1.2. Order awarding costs or imposing sanctions............
Section 130-1.3. Payment of sanctions............cccceeeevevieeeeviieeeennnnennn.
Section 130-1.4. Application to officers other than judges

of the courts of the Unified Court System................

Section 130-1.5. EXCEPLION .....uvviiiiiiiiiieiiiie e
Section 130-2.1. CoStS; SANCHIONS .....vvieeeeeeieeiiiiiiiiiieeieeeeeeeeeeeee
Section 130-2.2. Order imposing sanctions and COStS...............cuee.....
Section 130-2.3. Payment of Sanctions...........cccceeeeveivieeeeiinieeeennneennnn
Section 130-2.4. Application to officers other than judges

of the courts of the Unified Court System................

Appendix H: Rules of the Court of Appeals for the Licensing
of Legal Consultants—Part 521.......cccccovvvuveeiiiiiiiiiinvnnnneeeieiscisissnnns

§521.1
§521.2
§521.3
§521.4
§521.5
§521.6
§521.7
§521.8

General regulation as to licensing ...........ccceceeevveevneeennne.
Proof required ..........cooviiiieeiiiiie e
Scope Of PractiCe ........eevveeeriiiiiiieiieece e
Rights and obligations............ceeveviieeiiiiieeeiiiiee e
Disciplinary ProviSiOns ............eeeeeveeeeervieeessinrreesssnreeeenns
Separate aUthOTItY ......eeviiieiiiiiiieeiieee e
Application for waiver of rules ..........cccecvvveeeriiiiieeniinennnn
Revocation of HCenSe ........eeeveeiviiiiiiiieiiiieeieeee e

Appendix I: Rules of the Court of Appeals for the Registration
of In-House Counsel—Part 522 ........ccccovvvuveeieiiienisrirennnneeessscsssssnnes

§522.1
§522.2
§522.3
§522.4
§522.5
§522.6
§522.7
§522.8

Registration of In-House Counsel .............cooevvieiieninnenn,
Proof required ..........coooviiiiiiiiiiiiiiicece e
COMPHANCE. ....ccvvviieiiiiiie ettt e
Scope of le@al SErVICES .....couvviiiieiiiiieeeiiiiee e
Termination of registration...........cccveeeeeeveeeeeviiireeeinneennnn
Subsequent admission 0N MOtION ......c..eeeeevuvvieeeenrieeenns
Saving Clause and Noncompliance.............ccceeeeeenvierenns
Pro bono legal Services.......ccvviivviviiiiiiiiiieeiiieeeeeiiee e

ATTORNEY DISCIPLINE PRACTICE AND PROCEDURE

NY_Attorney_Discipline_Practice_and_Procedure_FM.indd 25 @

XXV

9/30/2021 8:55:44 PM



Table of Contents

Appendix J: Rules of the Court of Appeals for the Temporary

Practice of Law in New York—Part 523 .....ccccceeeiiiiiiiiieiinneeeeeeeeeeenes 407

§523.1 General regulation as to lawyers admitted in another
JUIISAICTION ... 409

§523.2 Scope of temporary practiCe.......c.eeeeveuvieeeeeirrereeeireeeeenns 409
§523.3 Disciplinary authority........ccoveeeevivieieiiiiiieeeiiieeceieee e 410
§523.4 ANNUAL TEPOTE ..o 410
Appendix K: Official Compilation of Codes, Rules and

Regulations of the State of New York—Part 1220........cccccevveeernrnnnns 411
Part 1220. Mediation of Attorney-Client Disputes...........cccccevnneen.n. 413
Section 1220.1. Referral to mediation ...........ccoooeeeveviiiniveeeeeeeeeeeeennns 413
Section 1220.2. Mediation Program .............ceeevveeeeeeuveeeeeeineeeeeenneeenns 413
Section 1220.3. Procedure ...........ooeiiiiiieiiiiiieeeieeee e 414
Section 1220.4. Mediation r€POTt.........ccovvvieeeeviiieeeiiiieeeeeieeee e e 415
Section 1220.5. Compliance with mediation agreement ..................... 415
Section 1220.6. Confidentiality ...........coovvviiiiiiiiiiiiieiiieeeeieeee e 415
Section 1220.7. APPENAIX.....ccvviiiiiiuiiiieiiiiiee e 415
Attorney-Client Mediation Program Guidelines for Attorneys,
Clients and Mediators........cocuvvveeieiee e 415
1. Introduction to Program ............cccceeevvviiieiiiiiic e 415
2. The Mediation PrOCESS.......coovvuvrveiieeee e 416
3. Complaints Subject to Mediation..............oovvvveieeiiivieeeeiiieeeeeineenenn 416
4. Complaints Excluded from Mediation ..............ccoeevvveeiviiiieenennnen.n. 417
5. Mediator Panels .......ccccvvvveiiiiiiiiiiiieeeee e 417
6. Mediation PrOCESS.......cooeiiiiiiiieiee e 419
7. Limited Confidentiality for Attorney-Client Mediation

PrOCESSES .o 420
8. Outcome of the Mediation Process ..........ccccoevvevvveviiveeeieeeeeieeeinns 422

Appendix L: Official Compilation of Codes, Rules

and Regulations of the State of New York—Part 1230 .................... 425
Part 1230. Fee Arbitration ..........cccvvevieeiiiieniieeniiee e 427
Section 1230.1. Establishment of fee arbitration program.................. 427

Appendix M: Local Rules of the United States District Courts
for the Southern and Eastern Districts of New York, Local
Civil Rule 1.5—Discipline of AttOrneys.....cccccceeeeessrrvnneeeeesrocsssssnnes 429

xxvi ATTORNEY DISCIPLINE PRACTICE AND PROCEDURE

NY_Attorney_Discipline_Practice_and_Procedure_FM.indd 26 @ 9/30/2021 8:55:44 PM



Table of Contents

Appendix N: Local Rules of the United States District
Court for the Western District of New York, Local Civil
Rule 83.3—Discipline of AttOINEYS ...ccccevvvureereriieissssrennnseeessscsssssnnes 437

Appendix O: Local Rules of the United States District Court
for the Northern District of New York, Local Civil

Rule 83.4—Discipline of AttOTNEYS ...ccccevvvnreererrreeisssronnnseeesssosssssnnes 441
Table Of CaSES....uuuerrrereeiiieieierrrrcnnreereesscsssssssnnsesessssssssssonsassssssssssssssnnns 447
INAEX ..cveenrrnnnneennennnenerierriesisssssssssssssssssossssssssssssssssssssssssssssssssssssssssssses 461

ATTORNEY DISCIPLINE PRACTICE AND PROCEDURE  xxvii

NY_Attorney_Discipline_Practice_and_Procedure_FM.indd 27 @ 9/30/2021 8:55:44 PM



NY_Attorney_Discipline_Practice_and_Procedure_FM.indd 28 @ 9/30/2021 8:55:44 PM



